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1628. February 29. NiTusDALE against WesTRAW.

" CERTIFICATION Was g’ranted against retours although they may be had in the
Chancety whithis a public register, because certification can be granted against
any infeftment, if mot produced, although it may be had in the register of the
director of the Chancery, much more against retours.

Certification was refised to be granted against retours or services before the
year 1544, (at which time the registers were burnt by the English), 7. e. all re-
tours and services which the defender will make faith, are not 1n his own hands.

Fol. Dic.v. 1. p. 447. Duric. Spattiswood.

K This case is No 25. p. 5192.

*4* The same case is mentioned by Kesse:

IN 1mprobat1§ns no productien of retours before the year of God 1350, ex-
cept they granted the holding of them. Kem, found that the act of prescription
by retours after three years is not extended to improbations.

Kerse, MS. fol. 208.
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1628. Foly 18,  Marxk Ksr against Scort of HarTWOODMIRES.

Ir a writ registered in the books of Council and Session, be called for to be
improven, if the same has been registered after the intenting of the cause, the
defender must travel with the clerks to produce the principal, and the pursuer
must seek it from the clerk to produce, in case it has been registered before the
intenting of the cause,

Fol. Dic. v. 1. p -448. duchinleck, MS. p. 94.

1632. March 21. ERrsKINE ggainst RENTON.

TrE Laird of Wedderburn, the Lord Erskine and others, pursued an impro-
bation of an inhibition raised by the Laird of Renton against Sir George Home
of Manderston. The defender having produced the extract of the inhibition
with the principal executions, the pursuer al/eged, the extract could not satisty
the production in respect of the act of Parliament 1581, cap. 119. Yet the Lorps
sustained it, as they had done before between Sir James Dundas and Symi ng-
ton of Howburn.

Fol. Dic, v. 1. p. 448. Spattwwaod (InprOBATION. ) j 2 169
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*,% Kerse reports this case :

Founp that the double of an inhibition satisfies the production in an impre~
bation, notwithstanding of the act of Parliament 1581, which requires the prin-
cipul to be produced.

“This same found betwixt James Dundas and Howburn.

Kerse, MS. fol. 206.
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1633. March 20. The Kine against E. of STRATHERN.

Tue King’s Majesty pursuing the Earl of Strathern, for production and im-
probation of all writs and charters under the Great Seal, and retours of any of
his predecessors, of and concerning the Earldom of Strathern; the Lorps
found, in the consideration of these writs called for to be produced, that, al-
beit charters under the Great Seal might be extant in the King’s public regi-
ster, and that retours might be extant at the Chancellary, whereby it might
‘be doubted, if they ought to be decerned to make no faith for not produc-
tion, before the said registers were sought by the parties, pursuing such causes,
and that it were made known to the Lorbs, if any such writs were extant or
not, by the Officers intrusted with the custody of the registers, rolls, and Di-
rector of the Chancellary, for, if they were extant, it might be thought, that
the pursuer should produce them, and that they could not be taken away for
not production, as said is, albeit the defenders called were absent, or did com-
pear, and not produce them; even as writs registered in the books of ’Session,
will not be decerned to make no faith, for not production, nor reduced, albeit
the defender produce them not ; the Lorps found, that the pursuers of such
causes, either of improbation, or of actions of reduction, are not holden to
search the registers, nor Chancellary, for such writs, viz. charters or retours,
nor to extract, or produce them, albeit they were extant there ; but if parties,
defenders called to that eflect, did not satisfy the production thereof them-
selves, that the certification of the summons should and ought to pass against
them. And this case of evidents differs from cases of decreets of Session, or
writs registered in the books of Session, which are known thereby, to have
passed in rem judicatam, whereby that which is decerned by the Judge cannot
be taken away for not production, seeing their clerks ought to be answerable
therefor, and to extract the saine, or to exhibit the warrant registered ; where.-
as, the other foresaid charters and retours are original securities, properly con-
cerning the parties, whrrein no other person has interest ; and in this case of
the King’s, this was the rather found, because the Earl compeared, and did
not allege this.

Act ddvocatus Regis. - Alte Mowat, Primrose, & Neilson. Clerk, Hap.



