
had made assignation of the;same goods before the defender, in which case he
was content to make litischutestatiohn, THE LoRDs sustained the libel:to be

proved prout dejure, as: had been done before in the like. action between Sir

Jerome Lindsay and the Laird Caprington, No 614. p. 12723, wherein was

found, that Sir Jerome might prove that certain silver work did appertain to
the old Lady Caprington by witnesses, although the Laird did allege a special

disposition of the same silver work to himself by the Lady.
Spottiswood, (PROBATION.) p. 243*

Az* Durie's report of this case is No 16. p. 488 5 , voce FRAUD.

1629. December i. YOUNG fgainst SIMPS N.

SJA1VES YOUNG in Fisherrow, by his bond, given to Adam Simpson in Fra.

serburgh, is obliged to deliver to the said Adan, six barrels of salt, at a certain

day and a certain place in Shetland, and failing thereof, ten merks for each

barrel. Simpson alleging the ,f~ilzie, registers the bond, and charges for the

failzie. Young suspends, alleging he made offer to the pursuer debito tempore

et loco; and upon, the pursuer's refusal, left the six barrels of salt in the place

of Shetland contained in the bond, which reason he offered to, prgve by fa-

m9us witnesses. The pursuer opponed his bond, which could not be taken

away by witnesses. THE LORDS found, That a matter of so small importance

consisting in facto, viz. the delivery of the six barrels of salt, and offer thereof

made to the party, might be proved by witnesses.
Auckinleck, MS. p. 156.

130. fuly 24- - ...... against FORREST.

No 619
FURNISHING of bread or ale, or such like, being pursued for against the exe-

cutors or intromitters with the defunct's goods and gear, if the pursuer prove

tI e. furnishing, the LORDS oft-times, of their consideration, refer the quantify to

the pursuer's oath.
Auchinleck, MS. p. 105

1631. uly 27. 1 GLmNDINNING against LAIRD of EARLSTON.

CATHARINE GLENDINNNG pursues the Laird of Earlston for wrongous intro. No 62o

mission with sheep in anto 1604. It was alleged,,T'iat she had no right to the

whole sheep libelled, but to the half, because she had a husband living the
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time of the alleged intromission, to whose executors the. half of the goods will
pertain. It was alleged by the pursuer, That she offered her to prove, that her
husband was dead, and that she was a free woman and widow, and that the
sheep were her own proper goods, and she being in libello, ought to be prefer-
red; and. the defender contended, That he ought to be preferred, in respect
he offers him to prove the husband to be living, and being presumed to be in
life; notwithstanding, the LORDS preferred the pursuer.

Auchinleck, MS. p. 156.

MATHIESOE acain GiB.

JAMES MATHIESON having obtained a decreet before the Commissaries of
Edinburgh agaipst Gib, he suspends, and alleges it was not a cause consistorial,

being a bargain of victual, and that it was not probable any other ways but by
his oath, now after 12 or 13 years, in respect of the act of Parliament anent

house iails and others,, which comprehends this case.
THE LoRDs repelled the allegeance, and found that bargain of victual not

comprehended under that act of Parliament.
Stair, V. I. p. 297.

1667. November 28. CAPTAIN BOOD against STRACHAN.

CAPTAIN BOOD, Captain of one of his Majesty's frigates, pursues George.
Strachan, who had commanded that frigate for a time, and was sent a voyage

therewith, from Brassie Sound to London, to restore a part of the out-reik
of the ship, which he had not delivered, but had excepted in his discharge as
being worn, stolen, or lost; and now it was off&red 'to be proved, that he. sold

and disponed upon the same particulars he so reserved. The defender alleged,
Absolvitor from such particulars as he condescended upon, because he did ware.
out a. considerable sum of money for repairing the out-reik, and necessaries'

to the ship during the voyage, for which, in case of necessity, he might have-

sold t part of the out-reik. 2do, Albeit he might not have sold the same, yet
he may retain, or compense the price thereof, with what he wared out neces-
sarily and profitably for the out-reik of the ship. 3 tio, He offered him to
prove, that such parts of the out-reik in question as he should condescend.
upon, were worn and stolen, which being his defence, he ought to be preferred
in the probation unto the pursuer, who ought to have no other probation.
against him, being a person intrusted, but his own oath, much less a contrary
probation by witnesses, that they were not lost, but disposed upon by the de
fenders
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