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merks; aldebiad:biy the saidi She George b thesaid Munges. It was alleged foo

~ the Sheriff, 'Fhat the chaigewus ot good; because it was esitrs serritoriim,-
reither did the party offér to shew him tlee rebel, or to go foot for foot with .
him as hie enght to do. Fo whichs it was replied, That the pursuer offered to’

prove,. that the Sheriff was with the rebel diverse times since the charge given,

which is rélevant; as he was of safficient power totake him ; dnd being urged to.

condescend, heialleged ;. thint:thetebel had been diverse trmes m the Sheriff’s own
hcusr, gecompagicd by one and kimself.—Undecided. .. -
Autbmkck MS p 23.
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1630. :j’aﬁuai’y‘ ‘1',61 y Rdx;iti‘kcn against. R‘ﬁNTdN_‘.

ROXBURGH had charged Renton, Sheriff of Berwick, to take and apprehend
a rebel, and delivers him to the Bailies of Dumfiies. - After warding, the rebel

escaped. The creditor pursoes the Sheriff for the debrt Tue Lox{ns absolve

hrm m- respect of lrns d’tlrgencc.
‘ Auckinleck, MS. p. 213.
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1630 Yune 12 Mowar against The MacisTraTes of STIRLING,

MR Roger Mowzrr s charges bemg suspended by the Bailies of Stirling, who
were charged by the first letters upon caption to take one Acchibald, rebel, his
debtor, wherein the Magxstrates disputing, That seeing they had done diligence
to take him, and searched for him in the town, and offered to pass with the of-
ﬁcer, to- take him in any part within their jurxsdlctlon where he would shew
‘them the.rebel, as instruments produced bear, therefore they contended, that
thxs obedmnce of their’s should free them, and that letters of hornmg could not

be. directed upen the second charge against t.hem, as use was in these cases;.
while they were charged again-of aew by other new letters of caption, which

supph.ed again the first new charge and the first letters ; seing by their obedience

foresaid, these first charggs behoved to- be held as. extinct, and as.if they never;
had been chatged by virtue thereof ; and, the charger alleging, That that obe-
dienee given by the Mag:strates at that one special time, when they were char-

ged by the officer, could not liberate them for time to come ; but that the charge
once given to them was suficient, and ought to be effectual to make them liable
at any time thereafter to take the rebel, whensoever they should find him with-
in theig jurisdiction, and 'might take him without necessity to use a new charge
against them for that effect ; for it were a great iniquity, that such obedience
at that time should ever liberate the Magistrates, for then at any time thereafter
they might converse with the rebel, and intercommune¢ and traffick with him
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without danger, which were against the law; 'and it were also hard, that the
creditor should be held ever to keep'a messenger beside the Magistrates, to be
ready ay upon such occasion to charge him, which will tend rather to make
him quit his debt, than to bestow such costs thereon, which would exhaust-the
same ;—the -Lorps found, that the Maglstrates once lawfully charged to take
the rebel, were held still thereafter to take him, whenever they might .conve-
niently bave the occasion, and whenever they should find him within their ju-
risdiction, and might take him; and that they needed not to be of new char-
ged again for that effect, but that the first tharge sufficed therefor, to put them
in mala fide for not doing of the same thereafter; at least, that they ought to
do all lawful diligence to take him, and to qualify some lawful impediment why
bis diligence was not effectual, which-being shewn, he was thereby excusable 3
as if the rebel had been riding on horseback and had outrun the Magistrates, or
had more company with him for the time, and had by force escaped, while others
were convening to help the Magistrates, or some such other’ impediment ; in all
which cases it is required, that all things were done bona Jide upon the Magi-
strates’ part. And it being here alleged, That after this charge and obedience,
the Bailies had seen the rebel within their town, and so that the charge should
be found orderly proceeded against them ; and the Bailies contending, That this
was not enough, except it were alleged, that they had seen him at such a time
when they had power to take him within their jurisdiction ; the Lorps found it
sufficient to allege, that they had seen himrafter that disobedience of their’s with-
in their jurisdiction, and that it needed not to he alleged, that they then had
power to take him, seeing it was presumed that they had power, the rebel being
their burgess, and offered to be proved to have been a man past sixty years jwhich
was found to be enough, seeing they alleged no presumption, impediment, or
circumstance, to excuse their not obedience, nor to qualify, that the rebel did
any deed, or used any force or means to hinder them to take him ; and so this
allégeancc was sustained against the reason. But it is to be considered, that it
is not decided how long the Magistrates remain obliged after the charge to take
the rebel ; for it may be the ereditor agree with him, (but that is no excuse to
the Magistrate, who is held to do what he is liable in law) ; and if he cease ei-
ther for his knowledge of any thing in facto,” or for presumption of that which
may be in facto, he ceases suo periculo: And in Magistrates in burgh, and other
Magistrates whose offices are annual, it may appear that these charges should
last during their office, which at furthest is a year; but in hereditary offices,
the question is greater,

" Act. Prasens &9 Nicolson, Alt. Cunningbame. Clerk, Gibsen,
Fol. Dic. v. 2. p, 168. Durie, p. 517.



