
BONA ET MALA FIDES.

No 4.
not to induce
any malafides,
fo as to pre-
vent a fubfe-
quent volun-
tary difpofi
tion fiom be.
ing effeauaI.

1629. February 4. HOME of Aiton afgainst HOME,

THE young Laird of Aiton and theLady -iirfuer, then his contradled fpoife,
by contrad of marriage betwixt them, wherein old Aiton was obliged to infeft

the young Laird and his future fpouife in conjund-fee, in the lands of Hund-

wood, to be holden of the fuperior, and conform thereto they were infeft; after
which infeftment granted fo to be holden, and before the fame was confirmed
by the fuperior, the old Laird and the young fell the lands to another, to be
holden of themfelves; and, in the contrad of alienation, the buyer takes them
obliged to procure the young Laird's wife, now purfuer, her confent to the alie-

nation, and her ratification thereof in judgment; and upon this contrad the

buyer is infeft holden of the analzier, and by virtue thereof, in poffeffion

there-after two or three years,; and before the young Laird's deceafe, that in.

fcftment given to him and his wife, is confirmed. After the hufband's deceafe,
the purfues for the duties of the lands, by virtue of her faid infeftment of con-

jund-fee; and the relia of the buyer of the lands, fhe being tercer, defending

with the faid infeftment granted to her hufband, and his poffeffion, and that the

purfuer's rights and her hufband's were null, being given to them to be holden of

the fupeyior, and not confirmed before ker huiband's right acquired for great fums;

took fafine, Myrton fold a part of the fame lands to Thomas M'Culloch, who was
infeft therein, and in poffeflion by virtue thereof. Thomas Hamilton intented a
reduaion of this difpofition and infeftment made to Thomas M'Culloch, in re-
fped that it was made after the comprifing, by which the analzier was fo denud-
ed of all the right and title he had, that he could not afterwards make difpofition
thereof in prejudice of the comprifer.-Answered, That the reafon of reduc-
tion was not relevant, becaufe nothing had followed upon the purfuer's comprif-
ing for the fpace of fix years, which might have put the defender in malafide
to buy the fame lands from Myrton, viz, neither inhibitions executed, nor fafine
taken upon his comprifing.-Replied, That the denunciation of the lands to be
comprifed was a public deed, which, with the comprifing following thereon, not
only denuded the analzier of all right he had, but alfo put all others in mala fide
to take any difpofition from him of thefe lands, otherwife there thould be no
difference between a comprifing, (which is real) and acontrad of alienation.-
THE LORDS, in refpe& of the long time that intervened between the comprifing
and fafine following thereon, during which he had done no diligence to get him-
felf infeft upon his own comprifing, Found the reafon of redudion not relevant.
But, if the comprifer had been infeft foon after his comprifing, or yet had charg-
ed the fuperior, or done other diligence to get himfelf infeft, the reafon would
have been thought moft -relevant to reduce on.

Spottiswood, p. 43-
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and that the fubfequent confirmation could not be drawn back, in prejudice of No 5*
that infeftment intervening, which was a mid jmpediipent:-Tax LoRDs fojuid,
That the Lady conjuna-fiar had good right, notwithftanding of the alienation
before the confirmation; feeing that alienation was granted to be holden of the
analzier, who being their author and fuperior, they could not quarrel his right

nor her's, which were one; likeas the buyer had acknowledged that right, by
taking the feller obliged, under a pain, and for which pain they had obtained
fentence, 'to procure the Lady, now purfuer, her confent babili modo, to the faid
alienation; and fo they could not quarrel the purfuer's right, upon that alleged
nullity; efpecially the faid nullity being fupplied by a confirmation, perfeded
in her hufband's lifetime; therefore the allegeance was repelled, founded upon
the faid alienation, in refpe& of the faid reply, and the purfhit fuftained, upon
the faid confirmed infeftment.

A. Craig. Alt. Bebbher. Clerk, Giso

Fol..Dic V. I. p. 105. Durie, p. 421.

*** The fame cafe is reported by Spottifwood.:

SIR PATRIcK HOME of Aiton having infeft his fon Sir John, and his Lady, in

conjuna-fee, in the lands of Hyndwood and Fairayfide, to be holden of the
fuperior ; before that this infeftment of theirs was confirmed by Sir John Stuart
fuperior, Sir Patrick, and Sir John his fon, difpone the fame lands to Mr Alex-
ander Home, to be holden of themfelves; whereupon he is ipfeft, and in pof-
feflion for the fpace of feven or eight years. After Sir John's deceafe, his Lady,
as being infeft in conjuna-fee in the fame lands, purfued for the mails and duties
thereof.-Alleged by him that had the bafe infeftment, That her infeftment was
null, not being confirmed by the fuperior; and that it wat lawful for $iS Patrick
to difpone the fame of new again to any other before the confirmation.--,And
where it was replied by the purfuer, That her infeftment was confirmed, albeit
after the difpolition made to Mr Alexander; and that it being confirmed quacunq.
tempore, fhould be drawn back to her fafine and contrad of marriage, where-
upon it proceeded :-Duplied, Obesse medium impedimentum quad prabibeat con-

firmationem cum confirmato conjungi, viz. thp pofterior difpofition to he holden of
the difponer's felf:-TE LoRDs repelled this allegeance, notwithilanding, in
refpea it was in materia dotis, which is moft favourable in the law.-And fur,
ther, Mr Alexander, in taking of the fame difpofition from Sir John, as well as
from Sir Patrick, had in a manner acknowledged her right,. which was conjund
with her hufband's; likeas he had taken them both bound in the contra& to pro-
cure her confent to the difpofition; and fo not being ignorant of her right, feem.
ed to have taken it with the hazard.- And laftly, he had provided himfelf of
warrandice of other of Aiton's lands, but fhe had no other lands to take her to.
Ruibus owmibut concurrentibus ; -the exception was repelled.

Spottiswood, p. 57*
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