
ADJUDICATION e APPRISING.

(RANKING of ADJUD)GERS and.APPSERt4

No 28. verified, That, in anno , long before the comprifing which was deduced in
anno 1609 allenarly, the faid John Aflowen was infeft in the property, and, by
virtqe of his infeftment, was in poffeffion.

Fol. Dic..v. i. p. I6.. Hope, (PoiNDiNG & APPRISING.)fOiO 2CSC

i6j 9 . December 9. MONCRIEF alainst 1. of BALNAGOWAN.
No 29.,

A ComPRisING for the King's blench duty, found preferable to all infeftments
anterior, by difpof ition or comprifig. *

Eol. Dic. v. I.p. 16..

1675- /ul 7. MARGARET SCRIMZEOR fgainst the Earl of NORTHESK..

IN a redudion, at the inflance of Margaret, as heir to her father, who flood
publicly infeft in the lands of A uchmouthie, againft the Earl of Northefk, of his
right and.difpofiti6n, mad to him by Patrick- Guthrie, who was common debtor,
whereupon no infeftment followed until the year r655, which was four years
after the public infeftment upon the purfuer's father's comprifing, and fo was a
non habente potefatem, the difponer being denuded. It was anfwered, for North-
efk, That. the reafon was noways relevant ; becaufe, albeit his father's infeftment
was pofterior, yet his difpofition was prior to the comprifing, and was granted for
the feu-duties of the lands, which was a prior caufe, and did affea the fame be-
fore the p~urfuer's comprifing; feu-duties being debitafundi, and a real right which
affeds the ground againft all fingular fuccefors. It was replied, That the faid dift
pofition did only bear for an onerous caufe and relief of 'cautionry, and not flow-
ing from the fuperior, either by difpofition or affignation, could not give the de-
fender right tothe fame; the fuperior having granted a difcharge of the feu-du-
ties, the fame was extind, and could not affed the lands againft a fingular fuc-
ceffor. It-was dullied, That the difpofition was affeaed with a back bond of the
fame date, bearing, that Northefk's being cautioner for the feu-duties, was the
true caufe thereof ; neither could the feu-duties be faid to be extin6t, feeing the
heritor was not difcharged, who was principally liable. THE LORDS, having con.
fidered the firfit reafon and reply, did fuftain the redudion of the difpolition, as be-
ing voluntary, and flowing from Auchmouthie, after he was denuded by comprif.
ing, there being.no decreet obtained, nor the lands affeded for the feu-duties; and
the Earl of Panmure, as donator, having only granted a difcharge, but no affig-

* Lord Kames mentions the above, from the authority of Hope's MS., flating, that it is
under the fubjed, Bihb Duty. The Editor has not yet found any fuch title in the book. The
particulars of the cafe, if afterwards found, will appear in an Appendix.
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