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I~ an action of 1eg|st1atwn of a bond pursued by one c‘ulgd Tenant against
another so called, who was convened as intromitter with the defunct’s goods
and gear, debtor to the pursuer ; it being alleged for the defender, That he-
could not be convened as intromitter, because, before the intenting of the:
cause, there was an executor confirmed to.the defunct;. and it being replied,
That the pursuer’s action ought to be sustained against him, as intromitter, niot-
withstanding' of the confirmation of executors, because if any testament was.
confirmed, the same was most fraudulently done by this same defender, who
having first intromitted with the defunct’s. whole goods, he thereafter to the
effect that the creditors’ just actjons therethrough competent agamst himy mxght
cease, moved a poor beggar to lend his name to the said executry ; and caused.
another beggar to become cautioner for him; likeas not only he bestowed the
whole expense upon the said confirmation, and paid the quot of the testament,
and also promised to warrant the executor of all action and: -danger, which- hc‘
might incur, by his being executor; but the said executor concurred with the
pursuer at the bar, in this pursuit; and so in effect the said excipient is both
executor and intromitter, in respect of the which examplaty fraud, the defender
ought to be only found his just debtor, and the pursucr ought not to be exclud-

~ ed by this indirect dealing, from his just debt, which is:in effect all that he has,

but the defender’s exception ought to be repelled.’ “This exception was admit-
ted by the Lorps, notwithstanding of the reply, for the Lowrss found, T hat ex-
ecutors being confirmed, the process behoved to cease.against the intromitters ; H
and if any fraud were' done by the excipient, the same in this place could not

exclude this action ; and if the excipient made any promiges to relieve. the exe-
cutor, the pursuer had his action competent against him thereupon, after that
the executor was found his debtor.

>
Act. Millr. = Al = Clerk, Gibson.
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1628. Fanuary24. ~ Joun ADIE aguimt. J‘OHN:GRAY..
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Joun Apie pursued John Gray as universal intromitter with his father’s goods

and gear. Alleged, He could not be convened as intromitter, because he is

executor confirmed to his father, and so has beneficium inventarii, and should
be comptable only for the free gear in the testament. = Replied, That he has
eonfirmed himself executor after the intenting of the pursuer’s cause. Duplied,
That he did confirm ‘within year ‘and day, which he might do lawfully, not-
Withstag@ding of the pursuer’s action intented. THE 'Loxms found the exception
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and duply- re;levant and sust&med the actwn agamst the defcnder only as exe-
cutor. ST Loy - ! '
Fo! 'ch U2 p 45, Spbttz.f'woad (ExECU'mRs) p- 114

* i'&wDune reports thlS case: .
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15;8 -—janygrygzg JomN, ADiE. pugsmes John Gray An Leu:h for paymentf

of 9. debi-gwing’ tn,bma by-the defender’s father; for; thlch payment he was
e'oqunpd as intromitter; withy his; father’s good's, &c, ... The defender alleged,
that. he could not be pursued 3s intromitter,’ seemg he-was confirmed executor
to Bis father, which- allegeance was sustained ; in. rggpect whereof the Lorps
found no process against hun ahac;nomme, as intromiiter; and,nevertheless that the
defender was conﬁrmed executgr post hane litem captam:, yet-the said allegeance
was sustained, seeing he Wa,s lcoqﬁrmed within year and day after the defunct

his; fathe \decease but the Lorms in the same action: sustamed process against
as mtr(amltter, and -850, thcre ?Waa np reason to put the party to any new process
against-him, seeing he had enees deduced his process.Jegally, in a lawful man-
ner, against him who then was only intromitter; and- his being executor ex
post facto, by that deed done by him since,- could not impede the course of his
proceeding against hirg, in-this same procedure, as executpr; albeit if any o-
ther bui the defender’s self. had been executor, the party behoved to pursue
that executor by a new. process, and the process against the’ mtromxtter would
have ceased y and so the defender being executor, had ben.gﬁczum inveatarii,
which he as mtromltter could not have. :

ct. Prmrou. B Alt. Mowat. - Clesk, Hay.’

1628. Sanuary 26. --IN the cause bethxt ‘Adie and Gray, mentioned supra,
January 24th 1628, the pursuit. being. sustained against the defender as execu-
tor,. albeit confirmed post litem ceptam ; . and therefore the defender who by
the conﬂrmauon had beneﬁczum inventarii, alleging, That the.goods confirmed
were exhausted by payment I made by him to creditors of the defunct, to whom
this defender. was cautioner for his father the defunct, who had registrate their

- bonds against this excipient, the te,rms of payment being all by-past, and the

onds regxstrate before the mtentmg of this pursmt -and paymcnt also made be- .
fore the same 3 thls exceptxon was sustained, albeit the’ pursuer replied, that

. this defender bemg obliged as cautioner for his father, his paying of the credi-
tors, could not make defalﬁ'flon of the defunct’s goods to the defender, seeing
the defender behoved here ta be considered as another creditor of the defurict’s;

and 50 seeing the pursuer had intented his action against him for his debt, be- ‘

. fore he was confirmed executor, he cannot be debarred, but must have the de-

vtht s goods made forth-coming to him, bemg first in his dlhgence, there be.
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ing no pursuit moved against the excipient by any otherof the defunct’scredi-
tors; for albeit he was cautioner for the defunct, and had paid for him; yet
that behoved to be respected, as done for liberation of -his own debt, he being
bound himself, and cannot have respect to the defunct’s debt, no pursuit be-
ing moved against him as executor to the defusct, but as a cautioner who was
personaily obliged ; neither can the relief seeking upon the defunct’s gear by
the defender, which makes him a creditor to the defunct, be respected to be
more valuable to him, but from that time When he was confirmed executor,
and that is after the pursuer's diligence ; so that his being full.handed with his
father’s goods, they cannot be petained by him for satisfying of his own debt
totally, and to prejudge tlie pursuer of hls, but eught to- ‘be made forth-com-
ing proportlonally to them all pro rate. * This reply was repelled, forthe Lorps
found the defender fnight defalk and exhaust the ‘goeds-in the testament,- for
relief of the sums paid by him before ‘the - ‘intenting of the ‘pursuer’s -Caase;
wherein he was preferred to the pursuer, albeit he intented ‘this cause befere |
the confirmation, but if the payment had been made since the intenting of
this cause, it would have been more questionable, if it should have been allow-
ed to the pursuer’s prejudice ; likeas the 2d February 1628, in this cause, the

. defence being reformed and restricted, that he 'was- oﬁly ‘cautioner for the father

for sums, whereof the terms of payment were past before the intenting of this
cause, albeit neither sentence nor payment was before this cause, yet he had
reason to retain for his relief of the debts confirmed, whereof the term was
past, as said is, for he was an inevitable debtor ;—this allegance. was repelled,
seeing no payment made before the confirmation, and so. he ought only to come
in pro rata with the other creditors.

T ACE sm— Al Mowar. ' Clerk, ffny;
Daurie, p. 330. &332,
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1628. March ar. Linpsay’s Relict against Evtms,

Ix a double poinding by the Relict of Bernard Lindsay, against Patrick EI-, o

leis and. Sir John Dalmahoy, and certain other creditors of her umquhile- hus-
band, Patrick Elleis having pursued the relict for ‘payment of his debt, as in-.
tromissatrix with her husband’s gear ; after the intenting of the which cause, ,
she having confirmed herself executrix to him, albeit it was two years after her.
husband’s decease, yet the action was only sustained against her as -executrix, .
that she- mlght have beneficium inventarii ; and sicklike during this dependence, .
after Patrick Elleis’s citation, the Laird of Dalmahoy her son-in-law, being al-
so acreditor, intented action, and obtained decreet.against her, conform whereto .
she made payment to him, and which exhausted the goods contained in the testa- .
ment 3 in respect whereof she alleged she should be assoilzied from Patrick:



