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1624. Fabrdary 28.  GLADSTANES against HamiLtoN.

"IN an action of violent profits pursued by Gladstanes contr2 Hamilton, and
certain others, wherein the defenders were absent, and the summons was refer-
red to the parties’ oath of verity, who were also in absénce holden pro confessis ;
‘the Lorps would hot decern for the whole quantity libelled, albeit the parties
were holden as confest, upon the whole quantity ; but found, that in this, and
all the like cases,.when this case occurred, that the pursuer shall be holden
before sentence to give his oath ex credulitate, upon the quantity of the yearly
profits which he acclaims, and for the which he seeks his senténce, and that no

decreet ought to be given in such matters, except the pursuer, by his oath

swear and depone upon the said quantity.
Al Abmu* Clcrk Scot. \

Act. Lawtie.
‘ Fol Dw.v 2/ p 13 Durzc,p 115,
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1625. Fanuury 13. Lo. DUFFUg agaimt Monros. -

I an action of ejeCtlon far a salmon-ﬁshmg, pursued at the mstance of the
, L Duffus against Monros, and. for payment of the profits since the ejection,
the suphmons being proven, and the special quantity of the proﬁts of the fish-
ings being also clearly proven, the Lorps, nevertheless, before they would de-
cern for that special quantity which was proven, and albelt the defenders were

likewise holden as confest, for not giving their oaths de calumma, yet, at the .

advising of the process, found that the pursuer ought to give his oath de cre-
dulitate, upon the quantity of the profits, and would not pronounce sentence.
thereupon, until the time he, by his oath foresaid, ‘deponed that the profits
extended to the quantity, for the which the summons was proven ; and this
was found, -albeit no party defepder compeared in the cause.
- Act. Belshes. CAlt. dbsent. Clerk, Gibson.
Fol. Dic. v. 2. p. 13+ Daurie, p. 156.

m— ‘,I

16 2\8’. _'7anuar_z," 26.

~.

L. Drum ggainst TENaNTs of L. Lrsmork.

Ina suspensi'on betwixt L. Drum and some Tenants of the L. Lesmore, for’

suspending of a decreet of spoliation of teinds, obtained before the Commissaries

of Aberdeen agamst them, by L. Drum, the quantlty whereof was referred to

their gaths, and they holden as confest upon the quantlty libelled, and, for

not compearance, a decrect was given conform to the libel, which they sus-

pended, because it was manifestly known, that such quantities of corns never
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grew at any time upon the lands libelled ; and therefore the charger should he
holden, either to take the suspender’s oath yet upon the quantity, notwith-
standing of his sentence, or else he should prove the quantity, otherwise take
it to his own oath-de credulitate ; and the other party opponing his decreet,
the Lorps found it not reasonable to allow the quantity contained in the sen.
tence, which was notour to be exorbitant, neither would they astrict the chag
ger to refer the same again to the suspenders’ oaths, nor take their oaths now
after sentence upon their own contumacy, and so that he could not be com-
pelled to prove the quantity, he-having chosen probation of before by their
oaths, and they not compearing as said is ; but, if the party had been present,
they thought it reasonable that he should give his own oath super credulitate,
and as he might learn by true information what the quantity was ; as was done
before in the action of the like nature, betwixt Mr Robert Lumsdale and

, where the obtainer of the sentence, being present at the bar,
was ordained to give his oath ; but because the charger had obtained a sen-
tence of ‘spuﬁzie of teinds of the same lands, against the same parties, for
other years besides those controverted, which was recovered upon probation,
whereby the quantity was proven by witnesses; and because the Laird of
Dridm was not present to give his oath:super credulitate, as was in the other
case where the party was present ; therefore the Lorps restricted the quantity
of this sentence to the like quantity, which was contained in the said former
decreet obtained upon probation, and found the letters orderly proceeded.
therefore, and no more,

Act. Mowat. Alt. Davidson. Clerk, Gibson.
, : Fol. Dic. v. 2. p. 13. Durie, p. 33%..
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1628, February 29. A FRENCHMAN ¢ 7inst Sir LEwis LAUDER.

A parTy being summoned to give his ca'hs de celumnia at a-certain day,
may be holden pro confesso. 1f he compes: at the next term of probation
assigned to.the pursuer, he shall be reponed. "This favonr was shown to a
poor Frenchman, against Sir Lewis Lauder of 1-atten. However /()1'd¢rly, it is
sufficient if a party give his oath de calumnia at ony time be_fore the probation -

be renounced. ‘
Auchinleck, MS. p. 144,
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1629. Fanuary 31 HountEr ggainst LiNpsaxy,
. . \ . .
Tue refusing to give an- oath de calumnie, is esteemed to be but semiplena -

prebatio, but if, by the deposition of a witncss, the action be proven againss.



