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1662.  Fuly 9. RosErT Bowis against Barcray of Johnston.

RorerT Bones having arrested certain goods and bestial, as belonging to John
‘Wood, his debtor, in the hands of Barclay,, pursues for making the same furth-
coming.—The defender alleged absolvitor, because the goods libelled, the time
of the-arrestment, were the defender’s proper goods, disponed to him by the
said John Wood, for anterior rests and debts, and delivered also before the.ar-
restment.—It was replied, The defence ought to be repelled, because Wood the
disponer was rebel and at the horn, before the delivery of the goods at the pur-
suer’s instance ; and whereby the tradition being after the horning, the disposi-
tion is null, as being incomplete before the herning ; -and after the horning, the
rebel could do nothing to prejudge the King, or his donatar, or the pursuer, for

the debt, whereupon he was denuded, which by the act of Parliament 1621,
affects goods ubicunque.—The defender answered, That the reply is not relevant,

unless it were alleged that the hornirig had-been before the disiygsition 4 for it is
lawful for creditors either to poind, arrest, or take dispositions of their debtors
goods though rebel, being for debts anterior to- the horning, if the disposition
and delivery be prior to-declarator ; neither can the act of Parliament 1621, a-

gainst dis;iositions in-defraud-of creditors, operate here ; because the disposition :

is anterior to the horning, and for an onerous cause.:
Tue-Lorps found the defence relevant, notwithstanding the reply.
Fol: Dic. v. 1. p. 255. Stair, v, 1. p. 123,

S:E.CT: VIIL

Competition Single Esheat with. Executor-creditor.

1628.. March 18..  Lawrp of LEEs against Linpsay.

WiLLiam Brair dies at the horn, at: the young Laird of Lees’ instance, who
had paid 500 merks as cautioner for him, and for recovery of his just debt, takes

the gift of the defunct’s eseheat; but. befere he obtained the gift, Thomas

Lindsay merchant, to whom the said umquhile William. Blair was addebted,
confirms himself executor dative to the defunct for payment of the debts, and

obtains both- sentence and ‘payment before young Lees obtained the gift of :

escheat ;  butwhen young Lees pursues a special declarator, compears the said
Thomas Lindsay for his interest, and alleges-no declarater for the goods which
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e bad recovered as executor, and had got payment thereof before the gift, and

seeing he was a just creditor, and ought to be preferred in respect of his dili-
gence.—To which it was replied, That the defender deceasing rebel, could have
no executor ; and secing, immediately after his rebellion, jus fuit acquisitum do-
mino regi ; and the pursuer was not only donatar, but creditor also, he ought to
be preferred. Tue Lorps ordained the goods to be divided pro rata, in re-
spect the defender had got payment, and it was hard to take all back from
him.

Fol. Dic. v. 1. p. 255. Auchinleck, MS. p. 62.

e o e

1684,  December. MRarre against KeENNEDY.

Carramny M‘RarTy, as executor to Sir John Kennedy, having confirmed certain
bygone rents due by the tenants; and having obtained a decreet against the ten-
ants for payment ; which being saspended, and there being compearance made
for William Kennedy of Menumisiam, who had obtained a gift of Sir John’s
escheat, and alleged that he ought to be preferred, because his gift was prior to
the confirmation; and albeit Captain M‘Raith had obtained a decreet against
the tenants befere Willlam Kennedy had obtained declarator upon the gift,
Captain M‘Raith not having received payment, but the same being yet extant
in the debtor’s hands, the donatar ought to be preferred, as was decided in the
case of Sir William Purves against Deans, 18th January 1678, voce LiTicious.
—Answered, That Captain M'Raith having done the first diligence, by confirm-
ing himself executor-creditor before the gift, and obtained decreet for payment
before the donatar obtained a decreet of declarator, it ought to be preferred, as
is clear by several decisions; and particularly, the 24th February 1637, Pilmor
against Gagle, No 39. p. 3044.; and the 1gth February 1677, Glen against
Home, No 41. p. 36435. ; where the Lords found that a creditor was preferred to
the donatar of the debtor’s estate, upon an arrestment used after the rebellion,
but before declarator, being for a debt contracted before the rebellion ; and in
this case Captain M‘Raith’s debt was prior to the debt upon which the denun-
ciation proceeded. Tue Lorps preferred the executor, in respect his debt
was prior to the debt in the horning, and a sentence prior.

Fol. Dic. v. 1. p. 256. Sir P. Home, MS. v. 2. No 646.

1685. November 6. PoLwarTH ggainst Reocws.

PorwarrT, relict of Reoch, having pursued Reochs, her husband’s
children of the first marriage, for implement of her contract of marriage, viz,
for payment of bygone jointures, and in time coming, her active fitle being as
executrix creditrix ; she insisted against one of them called Thomas, for pay-



