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A isrosrim was granted in tetu to tertair trustees for the beheet of the
disponers- only ehif, her heirs md asignees in ease Nhe lived or attained to the
age of 21; but inf case of her &ecease before mariage, or 2r years of age, for
behoof of the poor of the. matnen of Gagow. Atid the child having died
before majority or marriage; irr a redtction at the instaice 6f the next heit, the
Lones *'found the disposition to have been not oaly i prejudice of the remoter
heir, but also, in prejudke of the nearest heir at the time; she being an infant,
and the estate upon her faiure, eve* in in&ncy, provided to strangers ; and
therefore that it was reducible ex capite lead, without prejidide to the defenders
eontinuing in possession till they should be- heard upon their etaims, on Whikl
they pleaded at least a partial onerous cause.'
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Competent to .Wife ;-anml to CMAiien.

x6z8. July 1o. CATrr against EDGAR. -

On Caa pursues Edgar fir. payment to the relict of umquhiler Edward Ed-
gar, of the third of her umquhikI-husband's movtable goods. The said umquhile
Edward being cautioner fb t rqtstitlft kW WIiaii 1 Mxwel of Carvens, to his
creditor,- in an heritable bond; in the which bond, the said Mr William was
obliged for his# relief, and the said umquhile Edward being compelled, and ha-
ving paid the sum, and dying before--he was relieved, it was controverted if that
relief contained in the heritable bond should be estimate.an heritable sum, and
so pertainto the heir of the cautioner; or if it was moveabfe,, so that the- relict
would have in lhw her third thereof'; which the defender alleged could not be
foun&moveabl6, seeinghe alleged thartthe relief was of the nature of the bond
given to the creditor, which was heritable ; likeas the defunct ha4 in his. own
lifetime, obtained decreet against the principal, f6r whom he; was cautioner and
had paid; for re-payment of the principal sum, with the bygpae amanuairents,
and,decerned him to make payment also in time oomingof the-yearly annual-
rent, ay and' while he were re-paid, whereby the same pertained to the defunct's
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No 19. heirs,- and not to his executors, who could not have right to sums for which an-
nualrent was running to be paid in time coming; and so the relict could not
claima third thereof ; likeas the- defunct, before :his decease, had made David
Johnston assignee thereto, and to his said relief, to the effect he might comprise
the principal patty's lands, to the use of his bairns, whereby he had expresst
his own intention, -that he willed that the said sums should be heritable; all
which was repelled, and the said sums found to be moveable, and not to pertain to
the heir; and consequently, that the relict had right to her third, wherein the
LORDS found that she was not prejudged by the assignation made by .er hus.
-band, and by the comprising deduced thereupon by the assignee, andnfeft-
ment following on the comprising; seeing the said assignation was madeby the
busband on his death-bed; at- which time, the LORDS found, he could.do no deed,
,neither to his bairns or any other, to prejudge her in her third of the moveables;
Jikeas they found the said relief to be of the nature of.moveable sums, notwith-
standing that the principal bond was heritable,,gquaad creditoreni, in so far that
the same would pertain to his heir, and not to his executors, and this notwith-
standing of all the arguments above-written. In this process it was also questioned,
if a bond bearing this clause was heritable or. not, viz. whereby the debtor was
obliged to pay to his creditor a sum at a certain term, as destinated to be laid
upon land for annuairent,; and in case offilifie, to pay-It that term L. oo of
penalty ; but he was noways obliged to pay the annualrent, by any clause of
the bond. This point was not decided, albeit .most of the.LORDs esteemed the
bond of this tenor to be moveable, because the destination to employ .a sum for
annualrent, was.cot: thought sufficient, except according thereunto, the sun
had either been employed, or else that the debtor had been expressly obliged in
the bond to pay annualrent, while the re-payment thereof.

Act. Stuart & JNairn. Alt. Hope c Pirseox. Clerk, Scot.
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1634. March Is. BROWN afgains THOMSON.

"No 20.
A man, on MARGARET BROWN being married upon one Thomson-her husband, who dieddeath-bed,
cannot gift within the year after their marriage, she pursues the heir of hersai'd husband for
ly ney repetition of her tocher, viz. 5oc merks, which,b hisdischarge,he had granted
further than was paid to'him; and the defender alleging, That the discharge could not bur-
his own half -a ig htted&hrecudntbr
or third. den the heir, because it was subscribed.by the defunct on his death-bed, and so

could not prejudge the 'heir; and the pursuer replying, in fortification of the
discharge, That the sum was really nnmerate and received by the defunct;
the defender duplied, That the enumeration was elusory; for instantly after, a
.form of enumeration was made to the defunct, he being then on his death-bed.,
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