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made to the defunct, who was debtor to the purfuer; conceived in manner _of 100
heritable bond, bearing annualrent; to be adjudged to the purfuer, for fatisfyig
of, the defuna's debt; to whom the defender called in this procefs of adjudica.
tion, had. renounced to be heir, as is ufual in thefe cafes.-THE LORDS -found,
That this bond, and the right thereof, could not be craved to be adjudged by this
manner of procefs of adjudication; in refped that the defim& had made the
bond, and fum therein-contained, moveable, by making requilition therefor in
his own time; whereby it was not heritable, to be fought by adjudication; but
being thereby made moveable, would pertain to the executors of the defund,
and come under his tefilament, and fo might be arrefled or poinded; or, if the
executors of the defund fhould not confirm it, then the creditor mighf confirm
himfelf executor, to the effed he might be-paid, and that he might feek fome
other way than by adjudication.

A&. Aiton. Alt. M'cGill. I Clerk, Gibron.
Fol. Dic. v. i. p. t o. Dqrie, p. 264-

627. March 13. M'GIE against LIVINGSTON.

IN an adion, at the iiftance of M'Ghie of Balmaghie againit Livingffon, for

the mails and duties of his lands, conform to his infeftment; a comprifer, who

had comprifed all right and title that the purfuer had to the lands, and who was

alfo infeft therein, compearing and alleging, that he could not have right there-

to; but the fame pertained to him, by virtue of his comprifing; the LoRDS

found, That the purfuer had right to the duties libelled, and not the comprifer;

becaufe the purfuit was for years preceding the comprifing; which they found

pertained not to the comprifer, albeit he alleged he had comprifed all right, which

the purfuer had to the lands, which gave him right for all bygone duties owing

for the lands to the purfuer, even as effedually, as if the purfuer had made him.

alignee thereto; for the comprifing was a legal affignation; and albeit it might

appear, that the bygone, duty owing before his comprifing, could not be effedual-

ly cmprifed, the fame being res mobiles which were affeded with arrefimeiits,

and not -comprifings; yet the defender contended, that they being bruiked and

acclaimed by an heritable right to the land, they came under the comprifing,
which. extended to all the purfuer's right which he had to the lands. And alfo

he alleged, That, as by virtue of the comprifing of an. heritable contrad, co -

taihing annualrent for a fum of money, the comprifer would have right, not o'n1l
to feek the principal fum, but all the bygone years annualrents, addebted to his

debtor, by virtue of that contraa, preceding his comprifing; fo ought it to be

in this cafe, efpecially where the queftion is only betwixt h#4 and tke debtor,
from whoui he has comprifed; and not betwixt him and any orie of is
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debtor's creditors, who had affeded the faids. bygone mails with arreflment.
The allegeance was ,repelled, and the comprifer found to have no right to the
faids years duties, whichpreceded his comprifing.

Alt. Cunninghame. Clerk, Scot.

Fol. Dic. v. I. p. io. Durie, p. 289.

1629. yuly II. Mr ARCHIBALD MONCRIEF against L. BALROUNIE,

A PURSUIT being moved by a comprifer, for the mails and duties of the conj-
prifed lands; the comprifing not -being expede before Martinmas 1628, but be-
ing dated the u2th or 13th day of the month, and the purfuit being for the year
162,8; whereby the defender alleged, That his title being after both the terms, the
purfuer had no right to that yar's farms thereby: The allegeance was repelled;
for the LoRis found, That feeing the denunciation preceded the term of Martin-
mas, and the comprifing was expede before Yule, which was the term of pay-
ment of the farms; and that the defenders convened for payment, were the
fame perfons from whom he had comprifed, and were convened for payment,
and that no others were convened, who night allege intromiffion with the farms,
or payment thereof bonafide to any other, befide the 'comprifer; therefore the
aaion was fuftained upon this comprifing, for the faid crop, againft thefe defen-
ders, from whom he had comprifed. Alfo the faid comprifing being quarrelled,
becaufe the party had not fearched And fought, before the denunciation of the
land, for the moveable, and poindablegoods, at the parties dwellitig-houfe; and
that the comprifing proported not that the officer had fought at the dweliing-houfe;
but only bearing, that he fought upon the ground of the lands comprifed; which
he alleged was not enough, as faid is, and therefore, that the comprifing was null;
feeing the movptble goods oght to be difcuft by poinding, before the ground
.can be coraprifed; and which, the party alleged, could not be well difeufl, ex-
cept the moveables had been fought at the parties dwelling-houlfe, and that the
exeqution had borne the fame.-THE LORDs repelled the allegeance, and fuf-
tained the comprifing; albeit it bore not per expreffian, that the moveables were
fought for at, the dwelling-place; for the fame bearing, that the officer fought
upon the ground of the land comprifed, it implied, that he fought all the parts
of that land, and confequently at the dwelling-houfe, if any was upon that land:
And it was not found neceffary; at the leaft it was found, that it would not annul
the comprifinr, for not feeking at the parties dwelling-place, which was not upon
the ground of the lands comprifed,; and found, that the excution needed not
proport the fame; for, if any perfon had land in any diftina corner of thecoun-
try, which the creditor intended to comprife, and that he had diverfe dwelling-
houfes in other corners of the kingdom, far remoter, and diftant from the lands
comprifed, it were- iniquity to the creditor to be compelled to go to all thefe
places, and fearch for moveables there; and this adion for the mails and duties
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