
PASSIVE TITLE.

No 144. TlE LORD ORDINARY I preferred Donald Macdonald to the suns in the hands
of the raisers of the multiplepoinding.'
A reclaiming petition for John Buchan was appointed to be answered; And

the Court, considering the case to be attended with great dificulty, afterwards
ordered memorials.

On advising them, several Judges thought the Lord Ordinary's interlocvtor
should be altered. Mrs Loch (it was observed) had exerted herpelf to the ut-
tnost to enerease the reversion; and from the steps publi1y taken by her for
this purpose, her creditors had reason to suppose that it wa. hvr property. B6.
sides, she had an undoubted right, in consequence of her apparency, to draw
the interest of the reversion from the time when the estate was sold; nod had
she done'so, it would have been impossible to maintain that she did not ettain
possespion of it. But to give the creditors of an apparent heir the beiqet of
the statute, it does not seem necessary that be should have draWa the rents; it
is sufficient that he should have had it in his power to do so. This is not a na.
ked civil possession like that of a fiar, while the subject is possessed by the
liferenter.
' A majority of the COURT were however of opinion, that the creditors of an

apparent heir could not avail themselves of the statute, unless their debtor had
actually attained possession, which it was admitted Mrs Loch had not done.

Tux LoRns ' adhered.'

Lord Ordinary, YJurice-Clerk Braxeflld. For Buchan, G. Ferguison, 7a. Gordon.
Ah. Solicitor-General Blair, Macleod Bannatyne. Clerk,1/J'ome.
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DIVISION IV.

Vitious Intronission,

SEC T. .

1n which circumstances intromission does or does not infer a Passive
Title.-Action transmits against heirs in valorem only.

1623. December 5. ScoT against LivINGSTON.

NWo 145. ne en ovnd
A widow's IN an action betwixt Scot contra Livingston, the defender being convened,
intiomission as universal intromissatrix, for a debt owing by the -defunct, her husband, it
with a small I
quantity of being alleged, That there were executors nominated in the defunct's testament,
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who, conform thereto, intromitted;-this was repelled, because the executor
was not confirmed ; likeas the LoRDS found, That the qualifcation against the
defender, of her intromission with a mean quantity of the defunct's goods, viz.
the selling of fie boll of orn', and the slaying and eating of four or five sheep,
and the retention of otber thirty sheep, which she had yet extant, was not sup-
ficient to constitute her universal intromissatrix, and so to pay the whole debt,
but only sujtainedighe ai0 to that offect, ri. to make the said particulars
forthcoming,! 'wherewith shelibould be proved to have intromitted. This -was
found, beause it was thought hyrd that sesmall quantity ofintromissiod should
bring on the whole burden of the defunct's debts on her, and to make her as
universal intromissatrix to answer for all, albeit her intromigsion was with goods,
-which ws not necessary, thera being no fraud on hot &it.

Act. Lawfi. Ah. CFolrc. -cerk pio.
Faol. Dic. vg. 2* 4r. Duriejb 6&.

1624. March 2o. COCHRAN afainst STURGEON.

I IN the action pursued by James Cochran, burgess of Edinburgh, against 'Helen
Sturgeon, as intronissatrix with the goods of. her umquhile husband, fQr pay-
ment of a debt owing by her husband to the pursper;- the LoRDs suataine4
4he action against the reliat as intronissatix, notwithstanding that she alleged
that there were executors conirmed, in respect that they were not confirmed be-
fore the raising of the principal summons in this qa d before the execution
thereof, albeit they were confined before the day pf cmpearance, to the which
the defender was summoned.;. which was found not to be- suficiexit, albeit the
Commissaries in their judicatories admit confirmatioqns, before litiscoatestation,
to be sufficient to liberate persons convened as ipropitters., which s not pe-
ceivd before the Lords: An where the defei94r wg hare purged his intro-
.Mission, bting condescended to be of wares in her. ssOdk, meichant:booth
in the town of Dunse, where he dwelt, such is peppera#94 apicesandsuch like
other wares,. which she alleged were sold by her, for the supply and necessary
entertainment of herself and her bairns in seat and drink, having no other
means wherewith to entertain them the same wp_ not swstained, bat the
Loans found that she was aQswerable, as intromissatri, to, the pursuer, for
his debt owing by her husband.

Act. Nicalson, youner.
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