
ANNUALRENT.

(Dug by FACTORS.)

No 5+ after the rents fall due, plainly fuppofes, that at common law they would not
be liable for annualrent. The text quoted from the civil law, 1. 10*- 3. De
Mandato, only proves, That a mandatary is liable in annualrents ex mora. And
annualrents are likewife, by the law of Scotland, due ex mot a; but then the
law has pointed out what is neceffary to put the debtor in mora, fo as to eftablifh
a claim for annualrents; which is nothing lefs than a denunciation upon a charge
of horning.

Suppofing a claim in equity lay againft Lochgary for annualrents, as having
had the ufe of the money; yet cautionary obligations are flri 7irni juris; and
therefore this demand ought not to be extended againft Glenbucket, who was no
gainer by Lochgary's delay. In the cafe of Campbell againit Rofe, the queftion
was not with a cautioner, but with the ftc'tor himielf, who had intromitted with
the money.

The decreet againft Glenbucket, finding him only liable in the fum of L. 924!,
without mention of annualrents, though the libel concludes for annualrents, is
in effed a resjudicata as to this claim. If, for thefe reafons, no annualrent could
have been found due againft Glenbucket, far lefs can they in a queftion with
the crown, as the crown is never in mora, but always ready to pay the claims of
lawful creditors, when properly afcertained.

I THE LORDS found no annualrent due, none having been decerned for in the
decreet, nor a regifirate horning produced.'

For the Claimant, Fergufon. For the Crown, Macqueen. Clerk, Kirpatrick.

Fol. Dic. v. 3. p. 29. Fac. Col. No 205. P. 367.
If Nairn,

ANNUALRENT due to CAUTIONERS, FACTORS, MANDATARS,
TUTORS, &ic.

As a Recompence for advancing their own Money upon
their Conftiuent's Account.

1623. March 25. BAILLIE against NISBET.

No 5 5.
Flapfing of IN an action of ftifpenfion betwixt Sir James Baillie and Nifbet, Sir James
the term of being cautioner for the defender, in certain fums, and after regifiration of the
payment and
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ANNUALRENT.

(DUE to CAUTIONERS, &C.)

bond, having paid the fum; in the which bond, the principal is obliged to re-
lieve the cautioner of all coft, fkaith, and damage, to be incurred by him through
his cautionry; the bond being of the nature of a moveable fum, and bearing
no annual:-THE LORDS found, that the cautioner might feek his relief, and
charge, for payment to him of the annualrent of the principal, for all terms fince
he made payment thereof to the creditor, albeit he had not fought his relief, and
payment thereof many years, and albeit it was a great fpace after the payment
of the principal fum, without any charges of horning, or poinding, or other dif-
treffes; feeing the LoRDs found, that he being obliged, and the bond regifirate,
and thereafter payment made, that was a fufficient diftrefs, without any more, to.
produce this ation for relief of the annuals againft the party obliged.

Alt. Niset. .

No 55.
regiftration
of the bond,
fufficient dif-
trefs to en-
title the cau-
tiofler to
claim annual.
rent of the
fums paid out
by him for
the principal
debitor.

Clerk, Hay.

Durie, p. 62.

1627. January 16. CRANSTON afainst CRICHTON.

CRANSTON of Moreffon purfued the Laird of Frendraught for the principal
fum of 500 merks, paid by him as cautioner for the defender's grandfather, 1611,
and for the annualrents thereof ever fince.-Alleged, He ought to be affoilzied
from the annualrents, becaufe the principal debtor was only bound to relieve the
cautioner of the principal fum; and the bond bore -not annualrent. And, for
the Lords flatute 160 o, it is only in favours of fuch creditors as are compelled
and forced to pay; but voluntary payment, made by a cautioner undifireffed,
will not be a good ground to crave annualrent by virtue of that flatute; but fo
it is, that the purfuer paid uncompelled or diflreffed.-Replied, That the day of
payment being paft, and the bond regiflered, it was a fufficient diftrefs for an
honeft man, and he needed not abide a charge of horning; nam dies interprilat
pro bomine.-THE LORDs. repelled the allegeance, and found that annualrent
was due after payment made by the cautioner.

Fol. Die. v. I. p. 43. Spottifwood (UsuRY), p. 353.

1627. January 24.' L WAUCHTON,, against L. INNERWEEK.

IN an a6lion of the L. Wa4uchton's againft the L. Innerweek'younger, for re-
payment of fome fums paid by the purfuer, as cautioner for the defender, with
the ordinary annualrent therefor, fince the time of his payment thereof, accord-
ing to the at of Seffion, anno 1590 :- THE LORDS fuitained this aftion, for the
annualrents acclaimed, albeit the purfuer was not compelled by 9harges of

A&t. Belshes.

No 56.
The fame
found.

No 57.
The fame
found.
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