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March 2. GOURLAY 4gainst SPENCE.

IOLET GOURLAY, by reafon of conjunét fee, claimed and intented herac-
tion againft Mr John Spence, for the wrongous occupation of certain lands.
The faid Mr John alleged, that he did no wrong; becaufe he had the ward
thereof, by affignation of the fame, made to him by Mr Alexander Brown,
Chanter of Murray, donator thereof to the King.——The other party replied :
That the lands were given to her hufband, and his heirs of fee, but ward ; and
when the fame happened, the wardatar fhould have but 40d. ; and therefore he,
by reafon of the ward, ought to have no more to thew, where the lands were fo
holden of the King, as faid is.———It was duplied : That fhe was neither the man
principal, nor yet heir to him; and therefore, that the King’s privilege could
not help her. He triplied : 'That fhe was in the heir’s place, by reafon of her
conjun& fee ; and that therefore the privilege given to the heir, thould be ex-
tended to her. And therefore the Lorps decerned, that the wardatar fhould
have alion; but, while allenarly to 40d, conform to the faid woman’s goodman s
infeftment of the tenor forefaid. '

1541,

Fol. Dic. v. 1. p. 1. Sinclair, MMS. p- 30

- 1623. March 26.

FinLasoN & DonaLpsoN against The SHERIFF of EpiNpurcH.

Mg JonN FINLASON obtains decieet before the Sheriff of Edinburgh, dividing
his lands of Killeith, from the lands pertaining to the L. Roflin ; and appointing
marches to be fet by the fheriff, betwixt the faid lands. The heritable right
of the faid lands, being thereafter difponed to James Donaldfon and Gilbert Kirk-

wood, they, and the faid Mr John, obtainer of the fentence, charge the fheriff to.

in-put the march-ftone, conform to the decreet; which being . fufpended, Mr
John Finlafon was debarred with horning ; and the faid James Donaldfon and
Gilbert Kirkwood, craving execution at their inftance, as fucceeding to the right
of the lands, by their heritable infeftment, and who, confequently, had the be-
nefit of that fentence competent to them, ber igfb, that they were heritors of the
lands. Tue Lorps found, that no execution could pafs at their inftance, upon:
the faid decreet, except they had been, per expreffum, made affignees therete ; or
elfe, that they had obtained the fame firlt transferred in their perfons, Without
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which they could not feek thefe charges, or fummar execution, upon that fen-

tence. See July 25. 1626, James Stuart, (Vo 3. b. 2.) fand March 25, 1623.
L. HuNTHILL. *

Ad&. King. Alt. Foulis. Clerk, Gitfon.
Durie, p. 62.

—

1626.  Fuly 23. STUART against BREWERS in GLAsGow.

In an action, at the inftance of James Stuart, burgefs of Glafgow, againft cer-
tain brewers in the barony of Glafgow, to have it found, that the right and pri-
vilege of brewing, within the particular bounds libelled, pertained only to him ;

stea - as being infeft in a part of the lands of that barony, with the only privilege of
realright, and -

brewing, within thefe bounds libelled ; and therefore, all others to be difcharged
from brewing within the fame lands and bounds. Tae Lorps faund, that the
right of the decreets, recovered by certain perfons, who had right to the faids
lands and privileges, before the purfuer ; whereby the faid privilege was found to
pertain to them by thefe fentences; did belong to this purfuer, as {ucceffor to
them in the right of the faids lands and privileges; the fame privileges being real,
which followed the ground ; which right, {o found by the faids preceding fenten-
ces, the Lorps found was competent ; and did militate in this purfuer’s favours ;
who was infeft with the faid privilege, to furnith him a title to purfue this delara-
tor, and action libelled at his inftance ; albeit he was not fpecially made aflignee
to the decreets, but that he ufed the fame as a title to {uftain this a&ion. See
March 25. 1623. L. HuxThILL, (in note to No 2. b. £.)—March 26. 1623. DoNaLp-
soN, (No 2. b. t.)—December 1. 1630. Frwers of Chappeltoun, (See¢ LrcaL
DivLicence, )—March 1, 1636. Gurarig, (See SummMar ProcEss.—SusPENsION.—
THIRLAGE.

Fol. Dic. v. 1. p. 2. Durie, p. 226.

* The cafe here referred to, L. Hunthill againft Rutherford, 25th March 1623, which is re-
ported by Durie page 61, in a manner {o fingularly indiltin&, that, for the fake of perfpicuity, it
will be neceffary to have recourfe to the alphabet in flating it ; was to this effe@.

Lands having fallen to A. by recognition, he was infeft, and obtained decreet of removing
againft B- the tenant. Thereafter A. conveyed to C., who was infeft by refignation. - C. pur-
fued an action of fucceeding in the vice againft D., who had entered to the poffeflion of B.--.D. al-
leged C.’s conveyarce and fafine, were not fufficient to give him either right to the lands, or a
title to infift in this a&ion ; becaufe they depended on the right of recogmtion of C.’s author, of
which no declarator had been obtained ; therefore the fame, and all other fubaltern rights de-
pending upon it, were infufficient. 'This plea was repelled ¢ in refpe of the decreet of removing
¢ obtained, as faid is by the purfuer’s author, and of the purfuer’s right, proceeding upon re[ig?-
¢ nation of his author, concerning the validity whereof, the purfuer could not, in this judgment
¢ of fucceeding in the vice, be cempelled to difpute.’ . u



