
.PRESCRIPTION.

The Court held, Smith and Bogle against Gray, 30th June 1752, to be the No 394-regulating decision, whenever one has two unlimited titles in his person, in
which case he is supposed to possess on both. The idea, that there was only
one title of possession on which prescription could be pleaded, the other being
a right of apparency merely, under the charter 1702, and, therefore, inferior
(it was argued) to the right by infeftment, was not listened to by the Court;
because, though an apparent heir cannot exercise the higher rights of property,
such as selling or encumbering with debt, yet apparency is a good title of pos-
session, which is sufficient for the present purpose.

The Court found, (24 th November I802,) " That Mrs Sarah Durham has
the sole right to be served heir of provision to her brother, the deceased Tho-
mas Durham."

To which judgment they adhered, by refusing a reclaiming petition, without
answers.

For Sarah, Lord Advocate Hope, j. Wo(e Murray. Agent, Ja. Fergusson, W. S.
For Janet, Solicitor-General Blair, J. Clerk, Cathcart. Agent, _a. Gison, W. S.
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DIVISION XIV.

Time of Prescription how Computed.

x61o. November 30. A. against B.
No 39g.

A BOND bearing no date of day, month, nor year in facto antiquo will be in-

terpreted expired and prescribed as past 40 years, and so will give no action, un-
less the producer condescend upon a date within 40 years at the intenting of
the action.

Fol. Dic. v. 2. p. i26. Haddington, MS. No 2027.

1630. December 23. OGILVIE against The Lord OGILVIE.

PRESCRIPTION being alleged against a bond dated the day of No 396.

1590, wxheretpon summons was not raised till June 1630, it was found that it

did not prescribe, in respect that it was pursued within the 1630, for, because

Div. XIV.


