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1704. December 20. JOHN ANDERSON against -Sir. JAMES SMozIET.
No 13.

The heirs of
certain meo-
hers of a com-
mittee of ma-
nagemen t,
who had not
been otiginal-
ly cited, ,wre
allowed to be
cited culls

SEC T. HI.

Production of Titles cum Processu.

A. against B.

A SASINE given propriis manibus, relative to a contract of marriage, was al.-
leged could not be a title to pursue mails and duties, except the contract where-

JoaN ANDERSON of Dowhill, Provest of Glasgow, and John Bowman, Trea-
surer there, against Sir James Smollet, and others.-The tack of the customs
and foreign excise being set to the Royal Burghs, and the administration being
so diffused, they committed the management to a few, in name of the whole:
And now the Town of Glasgow pursues Sir James Smollet, and the other ma-
nagers, for count, reckoning, and payment of their share of the profits result-
ing from that tack, and to exhibit their books, &c.-Aleged, No process; be-
cause sundry of the 'committee 'of managers beingidead, their heirs and repre-
sentatives are not called, auch as Sailie Haliburton, Patrick Houston, and
others. Answered, They never officiated, and the trust being personal, it ac-
cresced to the -surVivors, and yet they are content to call them cum processu.
Replied, That offer is not sufficient; but the omitting to cite them originally in
the process is sufficient to cast the summons, -and force them to begin of new;
for though parties called pro interesse only, or as authors, may be allowed to
be cited incidenter, yet that ought not to take place where principal defenders
are forgot to be called ab initio; for if they should now be cited, they may
then compear, and allege they are not bound to answer on such a citation, which
deprives them of their inducia leafes; and suppose one should-cite two heirs-
-portioners, where there are three, the offering to cite the third cum proven
would not be sustained, but would cast the whole process, seeing the third
mIght have a defence, that could liberate and assoilzie them all. TRE LORDS,

on Lauderdale's report, repelled the dilator, and allowed the heirs of the mana-
gers who were dead to be yet cited cum processu; but sisted'any farther pro-
cedure in the cause till the same were done.

Tol. Dic. v. 2. J. sa2. Fountainball, V. 2. p. 249.
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uete the sasies was. relative Were producd io initia litiv, netwithaandilg,!. the
Lo a sustained pteess, .he prte y siew of the said sasikne prodesing the said
centnaet cum processau befo1e liicatestation, not, that the party's declamaicn
wa taken, dhes they had no the said- centraeI ini their hand, hat behoved to
sek A bhyl aetier

F41, Dic. v. 2.,p, 30, , Au.daleck, M. p. 209.

.Ily. 1e"mber 22. OSSMtWRE agOat# Agwimef

THE La4 of CoAsidar .pum ct the Laird of Asloua fov sataventibn,. by
casting aottwaspotidg 3oopr p -loadsof pear fmt of his lands of Endbut
and Polflug. It was excepted, That the pursuer could have no action for any
deed done upon the ground of Polig ; lretause his .goodsire, to whom he was
heir, was denuded of the property thereof, by heritable infeftment thereof,
given to this Polflug's fatheri ih' anna r557, by virtue whereo( they were in
continual possessian thereof; which allegcance,.the LoRDs found relevant; be-
cause, lie tfidglit Piffi hadattion agaidst Asloun for any wrong was done
within his E$Qunds, whereof'h could nor be relieved, neither 1y absolvitor or
condemtator, to be given in this contravention. .t was thereafter repled by
the pursue',ilat he offered liitrT toprove, that this fact was committed in the
Greenrisk, which was proper common betivixt his linds of Endovy and Pollug,
and si d edainttiw4 bonthielis, netwitthtimdidg the feu given to
Polflug, from whom the defender had no right. In respect of the which reply,
the LoRDS repelled the exeeption - rwartreafter .excepted, That Asloun
had done no wrong; because he was heritably, infeft in his lands,, lying in
Renfrew, with Endovy and Polflug; and the part libelled, when the said peats
were castei, was proper part and pertinents of his proper lands, whereof he.hatd
had peaceable possession, past memory. orman,is arpastof the barony of CIuy,
held by him of the Earls of Huntly. Jb was ieplied. That the exception was
irrelevant, as Gontrary to his libeh; because,. thut. the bounds controverted were

rt and pertinent of the pursuer'& lands, possessed by.him and his predecessors,

past memory of mani, by casting and winning peata,, and- debarring others ;,lileas,
by perambulation, his lands being bounuded againit this samie A.sloun, the lands
controverted were decerned to lie within the meiths and mirches of the pursue,'s
lands. It was duplied, That the. perambulation was only declbratoria juris, and
altered not the pomsession: Likeas, a man possessing, lands by tilling, saowi'ng,
&c. albeit, by decreet of perambulation, part of the lands were found not to
pertain to the possessor, yet he could not be brevi manu dispossessed from
these lands,. without decreet of removing were obtained against him; an!,
therefore, the defender's lands, marching with. the.pursuer'g lands, and the de-
fAnder being in possessioh of lands controverted, no fact done tlierein'by' lim
before the decreet of perambulation, could infer contravention, and the pains
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