TUTOR—~CURATOR—PUPIL,

found; that the) custedy of the pupil ought. tq-appertanita’ the: donatar, -and so
ordained: the pupil to:be:ddlivered to the donatrix..

1586. November. LearMoNTH agaimst LESUIE.

Mr. John Learmonth, son to. Laird of Balcomle1 p,ursued Euphan Leshe his
mother, to hear and see a Jetter of tack of his lands called Northbardie, as done
by him i his.mipority to his.great hurt and lesion, the said, land being - worth 12
chal:ders v,lctqaly and, set for .£ 40, of du.ty. ‘THe first part of the reason of the

,,,,,

summ%s,w,a;,,that the consem of hls curators was not du]y mterponed i}‘xe{gt(ql,r

because they, cgnsented not Rresqntly; et'in §pso actu negotii ; bu,t by along space.

afterwgrd, and. Qf the 1aw, m }fege 9, § 5.D. De auctor itate et consensu tutorum -

vel curgtorumg utor statun in ipso negotlo presens debet auctor ﬁfn ; and so of the
law the consgnt-of the &utor ought to have been. mterponed in ipso - actu, negom ep
non, e;xr,gq:,t%;cvgllq The Lords, after long reasomng, foqncf the, ﬁrst part of the
reasons of the. ,summons founded upon that head, that the ‘consent of the curators

was, ex; mlerwllo mterponed was: not relevant and that 1t mlght stand that the con-»

.

sent: of r.he curators mlght follow ex mter vallo. T
Colil MS. 1. ‘4’&‘0.' ik

1589. March. KENNEDY against ——————

There was letters of horning produced-against the Earl of Cassillis and Thomas
Kennedy, his tutor ; and because the executions which were against the tutors
were not upon the back of the letters, nor yet registered in the Sheriff’s books,
according to the act of Parliament, the Lords found the same to be bf *none
avail.

Colvil MS. /Z'. 4431,
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1589.. March. Dick against NEAR-EST AGNATES:..

There was a woman that. deceased in Edinburgh, . called Dick, who bemg the
spouse of B. R. had certain tenements of. land in heritage; and, after decease,
she left some of her nearest kinsmen and. agnates to be. tutors testamentars to her
bairns and their heritages.. It was alleged-by them who were nearest- agnates of
the father’s side, that they might be preferred, and she could have no place to
nominate in their prejudice, but; according to the laws-and practick of the realm,
the nearest of kin of the father’s side should be admitted tutors. It was answered,
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No. 61«

No~‘ 62‘,:
The autho-
rity and con--
sent of cura-
tors to the
minor’s con- .
traetmg may
beinterpotied,

cortrary to

the ‘commen
hw) e;mm e
mo‘erfoalla

No. 65..

No. 64..
A mother-
having heri-
tage may
name tutorsto s
her children,
though in
prejudice of
the nearest .
agnates...





