TUTOR—~CURATOR~PUPIL.

tutor within zeir and day, the tutor dative lauchfullie maid and constitute, and
findand and oﬂ:erand sufficiens. )cam;;m. sould be preferrit to him in the ni‘ﬁce .of
tutorie.

.Baybur, jz. 1 I 7.

N

1575, February 4. Tuomas HunTar agsinst Duncan HunTar,
The tutor dative is maid and gevin be the King, quha may dispone the samin
at his awin plesour to ony persous be his gift-thairof under the quarter seill.
‘ Balfour, . 115.

1575, December 2. N. KiLcour in Kirkaldie against N.

Albeit the pupill be air and successour to ony landis or uther rentis to his
gudschxr on the motheris syde, nevertheles it is not leasum to the said gudschxr to
give ane tutor testamentar to him, specialli his father beand on life, quha is tutor
of law to him. ,

- Balfour, p. 116,

1577. February 5. A. against B,

There was a minor charged to give and discharge upon an obligation or bond,
for fulfilling of the which he was lawfully bound to keep and observe : He except-
ed, that his curators were not charged to that effect, and he, without -curators,
;and being not authorised, had no power to stand in judgment. It was answered
to him by the pursuer, that the Lords might give him instantly curators ad /ites
and ad negotia. It was found by the Lords, that albeit they might instanter give
him curators ad lites, yet they could not give curators ad negotia, but cenferm to

the common order and act of Parliament.
Cotoil MS. p. 268,

prrctmensmmrtremme rmm——

1583, March. Lowp SaNQuHaRr against CRICHTON

The Lord Sanquhar desired letters conform to a tack and assedatlon. Compear-
td one John Crichton;Son to the tutor of Sanquhar, and alleged no letters ought
to be granted, because he had tacks for terms to run of the said dutics, which werg
the teind-sheaves of the kirk of Kirkconnell, set by the commendator of s
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No, 85.

No. 56.

No. 57.

No. 58.
Although a
curator ad
litem may be
appointed at
the Bar, the
appointment
of a curator
ad negotia
requires the

forms prew

scribed by
act of Parlias
ment.

No. 59.
The prmcxplc‘
of the com-
mon law,
Tutor inrem
suam auctor



No. 59.
Jieri non
frotest, found
to take place
in the law of
Scotland.

No. 60.

A tutorin
law being
ahsent and'at
the horn, the
Y.ords sus-
tained a

tutory dative.

without re-
maoving the

other. .

No. 61.
The donatar
of ward,
though him-
self*a minor,
found entitied
to the cus-
tody of the
pupil’s person
during ward.
See Achans,
No. 19.
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It was answered & Domino de Sanquhar, that he that was son to the tutor could not

be heard to allege any tack, because the said tack was purchased by the said tutor

during the time of his tutory, et summa fraude et dolo se gessit, to obtain a tack and
assedation of the thing already acquired to the pupil, nam de jure tutor in rem
suam vel in eo negotio quod ad se principaliter pertinet auctor fieri non debet L. 1.
D. De auctoritate et consensu tutorum ; the which allegeance was admitted by the
Lords, and granted letters conform, notwithstanding of the tack acquired by the-
tutor to his son during the time of the office of the tutory.

| Colvil MS. fi. 358..

1583. April. Suarp, Supplicant.

In an action of the Earl of Cassillis being pupil, compeared Mr. John Sharp,
advocate, and produced a letter of tutor-dative, whereintil he was made tutor--
dative to the said Earl, because Thomas Kennedy his tutor of law was in sundry
respects unable, sometime at the horn and far off, and not ay ready to the autho-
rization. and defence of the pupil, who had many weighty actions ade. It was
alleged. against the tutor-dative, that of the law, tutorem habenti tutor dari non fistuit,
angd as it was practised betwixt Saint Colme and the Earl of Garvie, into the cause
of the L. of pupil. The Lords nevertheless admitted the said letter of.
tutorie et hoc juxta L. Licet C. In quibus casibus tutorem vel curatorem habentt.

tutor vel curator dari potest.. _
Colvil MS. fo. 3604,
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1584, January.. HamiLToN against Lapy ERNOCKs

"Fhe ward.and marriage of:the Laird of Ernock was disponed to a daughter of
the. Laird. of Dalziel, who-was minor. The donatar pursued the Lady Ernock.
for deliverance of the heir that was a pupil, alleging that the. custody and
keeping of the pupil'being past the age of seven years, appertained to her by rea-.
son of the ward. It was alleged by the mother, that she ought to have the keep-.
ing of her own bairn, and the will of the dead ought to be fulfflled,. and t.hat .the
donatrix, qua propter defectum atatis seipsum regere ROn potuit, not potuit a%ms.
To the which it was answered, that it behoved of necessity that the custody of minor
and pupils that warded, appértained to-tliem that had the right of t'he warsi; and as
the donatrix that was minor was capable of the ward, so was she inr keepmg of the
pupil ; and as to her minority. and less age, she might.be into that:case as into.all
others, governed and ruled by the advice of her tutors and curators.. The Lords





