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THE INDUSTRIAL TRIBUNALS 
 

CASE REF:    4115/17/IT 
 
 
 
CLAIMANT:   Eileen Ward  
 
 
RESPONDENTS: 1. Education Authority 
 2. Board of Governors of Carrick Primary School 
 
 

DECISION 
 
The decision of the tribunal is that the claimant was fairly dismissed on the basis of some 
other substantial reason. 
 
 
Constitution of Tribunal: 
 
Employment Judge: Employment Judge Wimpress 
 
Members: Mr N Jones 
 Mr A White 
 
 
Appearances: 
 
The claimant was represented by Mr Joseph Kennedy, Barrister-at-Law, instructed 
by Shean Dickson Merrick Solicitors. 
 
The respondent represented by Ms Rachael Best, Barrister-at-Law, instructed by the 
Education Authority Solicitors. 
 
 
SOURCES OF EVIDENCE 
 
1.  The tribunal heard oral evidence from the claimant, Mrs Audrey Stewart, Mr 

Kenneth Belshaw, Reverend Nigel McCullough and Ms Marcella Leonard all of 
whom provided witness statements.  The panel also received a witness statement 
from Mr John Mason who was unable to attend the hearing due to ill health.  The 
respondents withdrew a statement by Reverend White during the course of the 
hearing on the basis that they did not consider it necessary for the tribunal to 
receive his evidence as it covered much of the same ground as Reverend 
McCullough’s evidence.  The tribunal was also provided with an agreed bundle of 
material and received some additional material during the course of the hearing. 

 
THE CLAIM AND THE RESPONSE 
 
2.  The claimant alleged that she had been unfairly dismissed by the respondents.  The 

respondents denied that the claimant had been unfairly dismissed and contended 
that she had been fairly dismissed for some other substantial reason. 
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THE ISSUES 
 
3.  Whether the claimant was unfairly dismissed and if so what compensation was she 

entitled to. 
 
THE FACTS 
 
4.  The claimant was employed by the respondents from 7 January 2002 to 2 

September 2017 as a Special Needs Teacher at Carrick Primary School (“the 
School”). 

 
5.  On 12 October 2012 the claimant was involved in an incident at the School during 

which a child suffered a fracture of the arm.  The then Principal, Mr Bryan Jess, 
reported to the Board of Governors at a meeting that a complaint had been received 
from a parent who alleged that Mrs Ward had assaulted her child on 12 October 
2012.  Mr Jess reported that this allegation had been investigated and, after 
consultation with and advice from Southern Education and Library Board’s 
Safeguarding team, the claimant met with Mr Jess who advised her of the 
inappropriateness of the manner in which she had handled the child and that she 
was to make herself familiar with the Staff Code of Conduct to ensure that a similar 
incident would not occur in the future.  No further action was taken against the 
claimant. 

 
6.  On 11 October 2013 an incident took place in the School toilets involving the 

claimant and two children.  The matter was reported to Social Services and the 
PSNI.  Social Services took no further action.  The PSNI prepared a file on the 
matter which was sent to the Public Prosecution Service which directed no 
prosecution.  

 
7.  On 14 October 2013 the claimant was suspended by the Board of Governors. 
 
8.  On 20 January 2014 disciplinary proceedings were instigated by the Board of 

Governors.   
 
9.  On 12 February 2014 a preliminary investigation was undertaken in accordance 

with Disciplinary Procedure TNC 2007/5 by the Disciplinary Authority which 
consisted of Mr K Belshaw, Mrs P Black, Mr S McCleary and Mr A Orr.  Mr Belshaw 
was Chair of the Disciplinary Authority. 

 
10.  On 20 February 2014 the preliminary investigation concluded and it was decided 

that disciplinary action should proceed.  The claimant was charged with two matters 
under the Disciplinary Code – (1) Grabbing one child by the shoulder causing 
scrape marks on the top of his shoulder and the base of his neck and (2) shaking 
another child.   

 
11.  On 12 March 2014 the disciplinary hearing took place.  The Disciplinary Panel was 

chaired by Mr Belshaw.  During the course of the hearing two further allegations 
came to light and the claimant was given the opportunity to respond to these further 
allegations at a reconvened hearing on 14 May 2014.  The additional charges were 
– (3) creating and maintaining personal record books off school premises which 
contained highly sensitive information relating to pupils in her class, their families 
and details of incidents of a possible safeguarding nature, some of which allegedly 
took place outside school property, a Personal Incident Book, in breach of 
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paragraph 7.2 of the School’s Child Protection Policy and (4) leaving a child 
unattended during a parent/teacher meeting on 11 October 2013 in breach of her 
duty of care. 

 
12.  On 27 June 2014 Mr Belshaw wrote to the claimant and informed her of the 

Disciplinary Panel’s decision.  The Disciplinary Panel found that all four charges 
were substantiated and that claimant’s behaviour constituted gross misconduct.  
Accordingly, the Panel proposed that a determination should be made by the Board 
of Governors that the claimant be summarily dismissed from her employment as a 
teacher.  The claimant was advised of her right to make representations to the 
Board of Governors within ten working days of receipt of the letter.  

 
13.  On 30 June 2014 the claimant informed the Disciplinary Authority that she wished to 

exercise her right to make representations to the Board of Governors.  A 
Representations Panel was convened which consisted of Governors who had no 
previous dealings with the matter.  The panel was comprised of Reverend J White 
(Chair), Reverend N McCullough, Mr G Lawson and Mr S Gardiner. 

 
14.  On 30 September 2014 a representations meeting took place.  The claimant was 

represented by her Union Representative, Mrs Stewart.  According to Reverend 
McCullough the claimant denied involvement in the incident, alleged that other 
members of staff were not telling the truth, that the children were not being truthful 
and that people wanted rid of her.  The claimant did not give any explanation for 
what had occurred.  During subsequent discussion the Representations Panel 
agreed with the decision of the Disciplinary Panel that the claimant should be 
dismissed. 

 
15.  On 2 October 2014 the Board of Governors met and decided that the claimant’s 

employment should be terminated subject to an appeal to the Labour Relations 
Agency (“LRA”). 

 
16.  On 3 October 2014 Mr Gardiner, the Chairman of the Board of Governors, wrote to 

the claimant and informed her that the Board of Governors had met on 2 October 
2014 and made a determination that she be summarily dismissed from her 
employment as a teacher at the School and advised that she had a right of appeal 
to an Independent Appeal Committee (“IAC”) established by the LRA within 10 
working days of receipt of the letter.  Mr Gardiner also advised that the Board of 
Governors remained concerned about the Personal Incident Book maintained by 
the claimant and warned the claimant that unless she surrendered this document 
within 7 days further disciplinary action would be initiated. 

 
17.  The claimant appealed against her dismissal by letter dated 15 October 2014 to the 

IAC.  As explained in TNC 2007/5 the LRA’s role is to provide an independent 
administration for appeals on behalf of the employing authority including appointing 
an independent chairperson to the IAC which is comprised of the chairperson plus 
one panel member nominated by the Teachers’ side and the other nominated by the 
Management side of the Teachers’ Negotiating Committee.  

 
18.  The IAC appeal hearing took place on 16 December 2014.  Mr Belshaw chaired the 

panel that attended the appeal hearing.  A written submission was made by the 
Board of Governors to the IAC. 

 
19.  In December 2014 the IAC gave its decision on the appeal.  It found that the 

disciplinary panel was not reasonable in finding Charges (3) and (4) proven.  In 
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relation to Charges (1) and (2) the IAC concluded that it was reasonable for the 
disciplinary panel to find that the claimant had committed these offences and that 
they constituted gross misconduct but that the disciplinary panel had failed to 
consider all of the band of reasonable responses, had failed to take into account 
any mitigating factors and gave little or no consideration to any decision other than 
summary dismissal.  Having regard to the claimant’s clear disciplinary record and 
her lengthy service the IAC substituted a Final Written Warning for dismissal.  

 
20.   In addition to overturning the Board of Governors’ decision the IAC made three 

recommendations which were as follows: 
 

(1) That staff are informed of the policies regarding record holding and keeping of 
personal information on pupils. 

 
(2) That a suitable mediation professional should engage with the claimant and 

the School to outline the benefits of mediation and make every effort to try to 
get both parties into mediation, to ease a return to work. 

 
(3)  That the Southern Education and Library Board (“SELB”) should assist the 

School to develop a reasonable plan for ‘intensive monitoring’ of the behaviour 
in class of the claimant and to provide support for the School on a training plan 
on behavioural modification and the appropriate level of control of children with 
special needs both inside the classroom and in other areas of the School.    

 
Only the second and third recommendations are of direct relevance to these 
proceedings.  
 

21.  Mr Belshaw reported the IAC’s decision and recommendations to the Board of 
Governors at their meeting on 12 January 2015.   According to Mr Belshaw the 
Board of Governors instructed the Principal, Mr Jess, to take steps to reintegrate 
the claimant into the School in accordance with the recommendations of the IAC.  
Mr Belshaw regarded reintegration as essential given that the claimant had been 
out of the School from October 2013 when she was suspended.  Reverend 
McCullough gave evidence that the Board of Governors were concerned for the 
safety of the children, noting that the IAC agreed that it was reasonable for the 
Governors to determine that the toilet incident had taken place.  A risk assessment 
was spoken about as part of the reintegration plan and Reverend McCullough’s 
understanding was that all the recommendations would subsequently be 
implemented if the risk assessment was satisfactory.  Reverend McCullough 
disputed the claimant’s allegation that the risk assessment was a way of bypassing 
the IAC conclusions and maintained that it was commissioned to help in the process 
of reintegration.  The Board of Governors’ decision was communicated to the SELB.  
As a result Mrs Marion Ferguson, Senior Resources Manager of the SELB, 
engaged a Social Work Consultant, Ms Marcella Leonard, to undertake a risk 
assessment in respect of the claimant. 

 
22.   On 11 February 2015 Mrs Ferguson sent an email to Ms Leonard outlining what 

was required.  Mrs Ferguson’s email set out the third recommendation in full and 
continued as follows: 

 
“It is the view of the Board of Governors that to ensure the success of Mrs 
Ward’s reintegration as well as the safety of pupils in attendance at Carrick 
Primary School, it is essential that an appropriate risk assessment be carried 
out which will not only evaluate the likelihood of Mrs Ward repeating her 
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actions of 11 October 2013 but also identify appropriate control measures.  
The outcome of such a risk assessment will therefore inform the development 
of a reintegration plan.” 

 
 Mrs Ferguson also provided contact details for herself, Mrs Stewart and Mr Jess 

together with a three page background note which included a succinct summary of 
the relevant facts in relation to the charges against the claimant that were proven. 

 
23.  On 12 February 2015 the Chair of the Board of Governors, Mr Gardiner, wrote to 

the claimant and advised her of the decision to conduct a risk assessment and that 
it was to be undertaken by Ms Leonard.  Mr Gardiner then explained the rationale 
for the Risk Assessment in similar terms to the instructions to Ms Leonard: 

 
“The Board of Governors note that the Independent Appeal Committee 
recommended that the SELB assist the school to develop a reasonable plan 
for “intensive monitoring” of your behaviour in class and provide support to the 
school on a training plan on behavioural modification and the appropriate level 
of control of children with special educational needs both inside the classroom 
and in other areas of the school.  It is the view of the Board of Governors that 
to ensure the success of your reintegration as well as the safety of pupils in 
attendance at Carrick Primary School, it is essential that an appropriate risk 
assessment be carried out which will not only evaluate the likelihood of you 
repeating your actions of 11 October 2013 but also identify appropriate control 
measures.  The outcome of such a risk assessment will therefore inform the 
proposed reintegration plan.” 

 
Mr Gardiner went on to indicate that the Board of Governors was very mindful of the 
recommendation that a suitable mediation professional should engage with the 
claimant and the school and would take such action as is necessary with regard to 
mediation once the risk assessment is complete and a reintegration plan finalised. 
 

24.  On 19 February 2015 the claimant wrote to Mr Gardiner concerning the proposed 
risk assessment.  The claimant stated that she had no objection in principle to the 
proposed assessment but wanted to know the framework within which it would be 
conducted.  The claimant also raised a number of specific queries namely – (1) the 
precise basis upon which this risk assessment has been determined as appropriate, 
in particular the thought process of the decision maker and how this will assist in her 
reintegration back into the classroom setting, (2) the basis on which Ms Leonard 
was selected including details of her work and experience in particular in the context 
of child protection issues, (3) all details furnished to Ms Leonard by Mr Jess, (4) 
evidence of the claimant’s child protection training.  The claimant concluded the 
letter by indicating that she harboured concerns about the process thus far.  The 
claimant did not receive any reply from Mr Gardiner. 

 
25.  On 30 March 2015 Ms Leonard emailed Mr Jess and sought feedback on a number 

of issues to assist in the assessment.  These were (1) details of any previous 
allegations or concerns of physical behaviour towards pupils (2) concerns raised by 
any parent, pupil or staff member about the claimant’s general behaviour or attitude 
towards pupils (3) the claimant’s relationship with teaching and non-teaching 
colleagues, (4) any concerns raised in inspections and (5) whether the claimant had 
attended all child protection training prior to the incident. 

 
26.  On 29 April 2015 Mr Jess provided a detailed response to Ms Leonard in relation to 

each point raised by her which may be summarised as follows: 
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(1)  Mr Jess referred to the claimant being quite frequently seen to pull children 

from one activity or place to another and she was spoken to any time it was 
seen.  Mr Jess then described the events of 8 October 2012 in detail.  As a 
result Mr Jess warned the claimant and told her that no pupil should have their 
arm grabbed.  The South Eastern Health and Social Care Trust subsequently 
made a formal written complaint which resulted in these instructions being 
reiterated to the claimant.  During lesson observation on 16 October 2012 Mr 
Jess observed the claimant holding children by the jumper and pulling them 
reasonably gently from activity to activity.  Mr Jess subsequently instructed the 
claimant not to move pupils around like this.  Adverse reference was also 
made to a P5 pupil sitting on the claimant’s lap.  

 
(2)   No parent, pupil or staff member raised any concern about the claimant prior 

to the incident on 11 October 2013 except for the incident on 8 October 2012.  
Subsequent to the claimant’s suspension one classroom assistant claimed to 
be very upset about her treatment by the claimant and was concerned about 
what would happen when the claimant returned.   

 
(3)  Mr Jess described the claimant’s relationship with other teachers as being cool 

and professional.  Mr Jess also described the claimant’s body language during 
a visit by a Reporting Inspector as giving the impression of total dismissal and 
disinterest.  

 
(4)  Mr Jess referred to a school inspection that took place in January 2012 while 

the claimant was off sick.  The inspection found that the claimant's practice 
was inadequate.   As a result intensive support was arranged for the claimant 
in the school.  The minutes recorded little engagement by the claimant and 
little appetite for improvement.  

 
(5)  The claimant attended all child protection training that was provided. 

 
27.  Ms Leonard met with the claimant and her union representative, Mrs Stewart, on 26 

March 2015 and 26 May 2015.  The claimant found these interviews upsetting.  She 
did not like Ms Leonard’s manner which she described as hostile and accusatory.  
The claimant also resented its intrusiveness particularly with regard to her private 
life and family history.  Ms Leonard also forwarded Mr Jess a list of questions and 
met with him on 14 May 2015 and he provided documentation in seven appendices. 

 
28.  Ms Leonard completed her report on 3 June 2015.  The key components of Ms 

Leonard’s risk assessment were set out in paragraphs 3 and 4 of the report.  In 
summary form these were as follows:  

 
3.2 The three children have more likely than not had a negative experience in the 

company of Mrs Ward. 
 

3.3 The claimant was dismissive and wanted to highlight points relating to the 
procedures of interviewing the children and/or their accounts. 

 
3.4 The claimant extensively minimised the impact on the children.  She was 

dismissive of the children’s ability to tell a coherent account and stated “sure 
one was brain damaged and his word was taken, sure police couldn’t even 
interview him”. 
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3.7 Although denial of an incident of perceived harm is not an indicator of future 
risk the lack of insight and personal reflection to demonstrate empathy for how 
others have experienced one’s behaviour is a risk factor. 

 
3.8 The claimant presented in interview as a person wronged by a school 

community.  She had no insight into how her behaviour had caused 3 young 
children upset and distress sufficiently for them to tell their Principal about their 
teacher. 

 
3.11  The claimant was defensive and passively aggressive.  Of concern to Ms 

Leonard was the claimant’s inability to reflect on the impact of the allegations 
on those impacted by the events. 

 
3.12 The claimant’s lack of ability to recognise the impact on others of her actions, 

especially when those are children with special needs, was of concern to Ms 
Leonard.  This was further evidenced in the claimant’s response to the 
recommendation of what training did she believe she may require to assist an 
return to teaching which was “I don’t need training, I am the best qualified 
teacher in the school, I don’t feel I need any more training”.  When training in 
behaviour management, safeguarding, awareness of how to keep safe were 
suggested the claimant could not recognise the need for any of these training 
themes. 

 
3.16  The claimant presented with no insight into her behaviour, is passively 

aggressive in her manner when challenged and seeks to dismiss others by 
questioning their ability and capability.  She demonstrated no 
acknowledgement of any fault on her side, no insight into how her behaviour 
and attitude towards the children and colleagues may need to be addressed 
as well as considering the impact on others. 

 
3.18  The claimant’s lack of emotional awareness and empathy for the children and 

the staff affected by her behaviour is of concern.  She is unable to 
demonstrate emotional awareness of the impact on children, and specifically 
those whom she knows and taught. 

 
4.2 Throughout the assessment the claimant was unable to demonstrate insight 

and victim awareness. 
 
4.3 Mrs Leonard had concern regarding the claimant’s overarching need to be 

vindicated, need to receive apologies from specific personnel which blocks her 
from being able to recognise how this will affect the child victims of her 
behaviour. 

 
4.4 The claimant’s dismissive attitude of impact and her need to be vindicated 

would emotionally be detrimental to the children. 
 

4.6   Ms Leonard recommended a range of education including victim Impact 
including children, parents and staff, behaviour management, self awareness 
of attitudes and behaviours on others and child protection. Ms Leonard further 
stated that she would support training in recognising vulnerable situations but 
she did not consider that the claimant required training in the management of 
classroom assistants  
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4.7 Ms Leonard considered that training would only be effective if the claimant 
fully 
engages and acknowledges that she requires the training.  At this stage the 
claimant did not recognise she requires any training in behaviour 
management, child protection, managing children and understanding the 
impact of her behaviour on others. 

 
4.8 Without acknowledging the need for training to improve her insight into her 

behaviour, there is a possibility of repeat of similar physical inappropriate 
manhandling of children. Of more significant concern to Mrs Leonard was the 
claimant’s lack of understanding of the emotional impact on the children and 
therefore returning without recognizing this and being open to training on this 
is of concern. 
 

4.9 With regard to risk Ms Leonard stated that it was not her opinion that the 
claimant physically assaulted the children but that in that moment she was 
unable to manage her behaviour and reactions.  Nor was it Ms Leonard’s 
opinion that that the claimant presented a significant risk of repeating physical 
assaults on children but as indicated at 4.8 there was a possibility that if she 
did not reflect and learn on what are her triggers for losing her control. Ms 
Leonard considered that the claimant’s constant dismissive attitude towards 
the children and her colleagues was the most significant aspect which required 
addressing. 
 

4.10 Ms Leonard therefore recommended training to address both the physical 
behavioural management issues as well as the emotional/empathy issues 
must be completed.  Following this ongoing supervision and monitoring of the 
claimant’s interaction with children was recommended. 

 

4.11 Finally, Ms Leonard recommended that if the claimant was returning to the 
School preparatory work should be undertaken with the children to ensure that 
they were not traumatised by her return.  

 
29.  In her witness statement Ms Leonard commented that during the assessment the 

claimant was keen to point out discrepancies and perceived faults within the 
investigation process and Ms Leonard made it clear that these were not the focus of 
this assessment and did not indicate the likelihood of risk.  Ms Leonard also stated 
that she was concerned during the assessment that the claimant extensively 
minimised the impact on the children and was unable to consider their thoughts, 
worries and possible fear that they may have experienced at the time and since.  
Ms Leonard drew attention to the claimant’s comment that one child was brain 
damaged and his word was taken when the police could not interview him and 
contrasted this with her own view that children with special needs and learning 
difficulties do not have the brain development for complexity of thought which lying 
successfully requires.  Although Ms Leonard did not view the denial alone to be an 
indicator or risk, she considered that empathy and ability to recognise and accept 
how others may have been impacted are critical factors in preventing the 
reoccurrence of negative behaviour and the claimant did not present herself as 
someone who had these qualities. Ms Leonard also recorded in her report that after 
discussion with her Union representative the claimant stated that she would accept 
training in managing classroom assistants and keeping herself safe in vulnerable 
situations. Ms Leonard further commented in her report that the claimant identified 
no specific training to assist her in understanding the behaviour of the children in 
the school or how to manage this behaviour safely with the welfare of the child at 
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the focus. Ms Leonard also stated that the claimant viewed the process of mediation 
as an opportunity to tell different parties where she perceived they had failed in their 
role within the situation.  In Ms Leonard’s personal opinion the claimant lacked 
empathy and willingness to reflect to any degree which would render any return to 
employment training superficial.  

 
30.  On 9 October 2015 Mr Gardiner sent a copy of Ms Leonard's report to the claimant 

and Mrs Stewart.  Mr Gardiner advised that the Board of Governors had delegated 
the Staffing and Finance Committee to consider what appropriate action to be taken 
to implement the report's findings and invited the claimant to forward any comments 
within 14 days of receipt of his letter. 

  
31.  On 15 October 2015 the claimant wrote to Mr Gardiner and expressed her shock 

and disappointment about Ms Leonard's disclosure of highly confidential personal 
information.  The claimant requested the names of those who had received the 
report.  The claimant indicated that she needed more time to consider the content of 
the report and indicated that it was likely that she would require an independent 
second opinion.  The claimant also asked Mr Gardiner for his initial response and 
how they might progress matters. 

      
32.  No further correspondence was exchanged until 27 January 2016 when Mr 

Gardiner responded to the claimant's letter of 15 October 2015.  Mr Gardiner stated 
that sufficient time had elapsed to allow the claimant to fully reflect on the content of 
the report and invited her comments within 14 days.  Mr Gardiner also responded to 
the claimant's concerns about the distribution of the report and advised her that it 
was being treated as a confidential document. 

 
33.  On 9 February 2016 the claimant wrote to Mr Gardiner in relation to the risk 

assessment.  The claimant expressed her unhappiness with the risk assessment 
and indicated that she did not consider that Ms Leonard was properly qualified to 
provide it.  The claimant requested that a second opinion be obtained from a 
suitable medically qualified individual or a medically qualified occupational health 
physician.  The claimant further requested that Ms Leonard’s report should be 
withdrawn completely.  The claimant also reiterated that the IAC did not recommend 
a risk assessment but rather recommended mediation and intensive monitoring.  
The claimant also complained about the lack of feedback and requested the identity 
of everyone who had received a copy of the report together with an assurance that 
it would not be shared with any third parties. 

 
34.  On 8 March 2016 Mr Gardiner replied to the claimant’s letter of 9 February 2016.  

Mr Gardiner referred back to his letter of 12 February 2015 in relation to the 
rationale for the risk assessment and the identity and role of the consultant.  Mr 
Gardiner explained that the requirement for a risk assessment was established by 
the fact that the IAC was of the view that the decision of the Board of Governors 
that the ‘Toilet Incident’ did take place on 11 October 2013 and that one child was 
scraped and another shaken by the claimant was reasonable.  Mr Gardiner went on 
to state that the Board of Governors was satisfied that Ms Leonard’s report fulfilled 
the remit to evaluate the likelihood of the claimant repeating her actions of 11 
October 2013 and had provided comprehensive conclusions and recommendations.  
Mr Gardiner went on to state that the Board of Governors could not see any merit in 
obtaining further reports and was unable to accept the claimant’s submission that 
Ms Leonard’s report should be withdrawn.  In relation to the IAC’s recommendation 
that mediation take place, Mr Gardiner again placed reliance on his letter of 12 
February 2015 in which the claimant was advised that the “Board of Governors will 
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obviously take such action as is necessary with regard to mediation once the risk 
assessment is complete and a reintegration plan finalised.”  Finally, Mr Gardiner 
advised that it was the intention of the Board of Governors to request a meeting with 
the claimant to discuss the findings of the risk assessment and to consider what 
action required to be taken. 

 
35.  Reverend McCullough was appointed along with Mr Giles Dawson and Reverend 

John White to a Sub Committee of the Board of Governors in order to meet with the 
claimant and discuss the findings of the Risk Assessment Report. 

 
36.  The Sub Committee (and Mrs Marion Ferguson) met with the claimant on 20 May 

2016.  The claimant was accompanied by her Trade Union Representative Mrs 
Audrey Stewart.  Mrs Ward presented a verbal and written statement in which she 
detailed her dissatisfaction with the report.  She felt that the Board of Governors had 
been “feeding” Mrs Leonard information to influence the outcome.  The claimant 
was also concerned that the report contained excessive detail about her personal 
life.  In his evidence to the tribunal Reverend McCullough stated that the Sub 
Committee paid that section of the report very little attention, concentrating rather 
on what it said about the ability of the claimant to be reintegrated into the school.  
The claimant continued to deny her involvement in the toilet incident and her need 
for further training.  After the claimant and Mrs Stewart had left, the Sub Committee 
discussed what they had heard and concluded that their experience in the meeting 
had corroborated the Risk Assessment in that the claimant did not recognise her 
need for training and seemed to have no insight or appreciation of the impact of her 
actions on the children involved.  She maintained that everything that had happened 
was the fault of someone else.  The Sub-Committee agreed that dismissal should 
be contemplated.  

 
37.  On 3 June 2016 Reverend McCullough wrote to the claimant (Step 1 letter).  After 

referring to the claimant’s representations at the meeting on 20 May 2015, the 
outcome of the IAC hearing and the Board of Governors’ letter of 12 February 2015 
the letter stated as follows: 

 
“Accordingly the Sub-Committee is satisfied that a clear and justifiable 
rationale to conduct a risk assessment as communicated to you and your 
representative Ms Audrey Stewart (UTU) on 12 February 2015, was 
established by the findings and recommendations of the Independent Appeal 
Committee.  The Sub Committee further considers that there is no basis in fact 
for your assertion that the process was an attempt to keep you from your 
position as a teacher as the remit above had clearly demonstrated. 
 
The Sub-Committee has concluded that your representations to it reinforced 
Ms Leonard’s findings that you are unable to demonstrate insight and empathy 
for the children affected by your actions.  It also notes Ms Leonard’s comment 
that the lack of ability to recognise the impact on others of one’s actions, 
especially when those are children with special needs, is a concern. 
 
The Sub-Committee has also noted that during the assessment you did not 
engage in any positive fashion with regards to the recommended training 
necessary to assist a return to your teaching role.  It is clear from your 
representations that you continue not to recognise that you require training in 
the areas of behaviour management, child protection, managing children and 
understanding the impact of your behaviour on others.  The Sub-Committee 
can therefore only but accept Ms Leonard’s finding that without you 
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acknowledging the need for training to improve your insight into your 
behaviour, there is a possibility of similar inappropriate manhandling of 
children by you. 
 
Accordingly, the Sub-Committee has come to the preliminary view that the 
only viable option worthy of consideration by the Board of Governors is that 
contemplation be given to your dismissal from your post of teacher at Carrick 
Primary School on the grounds of some other substantial reason of a kind 
such as to justify the dismissal of an employee holding the position which you 
hold.  The Sub-Committee has come to the view in light of Ms Leonard’s 
conclusions and findings (and your own contribution to the risk assessment 
process and your subsequent responses) and concluded that your 
reintegration into your teaching role at Carrick Primary School may well not be 
practically possible as there are currently no grounds for believing that a 
reasonable plan for “intensive monitoring” of your behaviour in class and a 
training plan on behavioural modification and the appropriate level of control of 
children with special educational needs (as recommended by the LRA) can be 
effectively implemented.  In this regard the Sub-Committee shares Ms 
Leonard’s significant concern about your lack of understanding of the 
emotional impact of your actions on the children in your care and the risks that 
would undoubtedly arise should you return to your teaching role without 
recognising this and being open to appropriate training.” 

 
The letter also referred to the claimant’s statement that ‘This is precisely how I can 
undermine the credibility of the children.  I am therefore perfectly entitled to do this.  
She on the other hand ignores any attempts to demonstrate to her that the children 
actually lack credibility’.  The Sub-Committee concluded that this reinforced Mrs 
Leonard’s findings that Mrs Ward did not demonstrate insight or empathy for the 
children affected by her actions. 
 
The letter then concluded: 
 

“In accordance with the Statutory Dispute Resolution, Dismissal and 
Disciplinary Procedures, Standard procedure (copy attached), you are 
therefore invited to meet with the Sub-Committee (Step 2 meeting) which has 
been established by the Board of Governors to consider the contemplated 
termination of your employment on the grounds of some other substantial 
reason.” 

 
The date for the meeting was given as 10 June 2016 and the claimant was advised 
of her right to be accompanied by a Trade Union Representative or teaching 
colleague. 

 
38.  The date of the Step 2 meeting subsequently changed to 16 June 2016 and 

Reverend McCullough advised the claimant of the new date (28 June 2016) by 
letter dated 16 June 2016. 
 

39.  On 24 June 2016 Reverend McCullough received an email letter requesting 
disclosure of documents from the claimant’s union representative, Mrs Stewart, 
dated 23 June 2016.  Mrs Stewart requested the provision of documentation 
including all documents relied upon by the Board of Governors in reaching the 
conclusion set out in Reverend McCullough’s letter of 3 June 2016 namely that the 
claimant’s reintegration into her teaching role at Carrick Primary School might well 
not be practically possible as there were currently no grounds for believing that a 
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reasonable plan for intensive monitoring of her behaviour in class and a training 
plan on behavioural modification and the appropriate level of control of children with 
special educational needs (as recommended by the LRA) could be effectively 
implemented, copies of any proposed plans/action plans for training and intensive 
monitoring, minutes of all meetings where the recommendation was discussed, 
professional guidance documents relied upon and details of all experts consulted, 
copies of all correspondence with Ms Leonard and all documents that were 
furnished to her prior to the commencement of her assessment, copies of all 
correspondence and documents relating to the choice of Ms Leonard, documents 
explaining the decision not to reply to the claimant’s letter of 16 February 2016, the 
selection policy for the engagement of Ms Leonard, Ms Leonard’s terms of 
engagement and fee arrangement, documents in relation to the decision to seek a 
risk assessment, minutes of all meetings where the risk assessment was discussed 
and any draft report together with correspondence regarding amendments, 
documents in which the recommendation of mediation was discussed or advice 
sought in relation to same and the minutes of any meeting where the LRA Appeals 
Panel decision was discussed together with all correspondence between the Board 
of Governors and any third party about its decision and recommendations.  Mrs 
Stewart concluded her letter with a request that the documents be forwarded in 
advance of the meeting to allow sufficient time for them to be considered and she 
reserved the right to seek an adjournment if the documents were not forthcoming or 
not forthcoming in sufficient time. 

 
40.  On 27 June 2016 Reverend McCullough replied to Mrs Stewart.  He reiterated the 

Sub-Committee’s preliminary view as set out at paragraph 37 above and explained 
that the meeting on 28 June 2016 was a Step 2 meeting the aim of which was to 
provide the claimant with an opportunity to meet with the Sub Committee which was 
considering the contemplated termination of the claimant’s employment on the 
grounds of some other substantial reason.  Reverend McCullough went on to state 
that the Disciplinary Procedure for Teachers in Grant-Aided Schools did not apply in 
this case.  Reverend McCullough did not engage in detail with Mrs Stewart’s 
request for disclosure and instead indicated that the documentation being relied 
upon was the risk assessment together with the written presentation given by the 
claimant at the meeting on 20 May 2016.  

 
41.  On 28 June 2016 the Sub-Committee met with the claimant and Mrs Stewart.  

Reverend McCullough commenced the meeting by welcoming everyone and 
explaining the reason for the meeting.  Mrs Stewart then stated that she had not 
received the documents that she had requested and indicated that the claimant 
would not engage in the meeting unless she received all documents.  Reverend 
McCullough indicated that the claimant had been given the relevant document 
namely the risk assessment.  After a further exchange there was a short break.  
When the meeting reconvened Reverend McCullough stated that the panel had 
considered the request for documentation, that the risk assessment was the only 
relevant document and that the other documents were not relevant for this meeting.  
Mrs Stewart disagreed with this statement and a further exchange of views ensued 
during which Reverend McCullough stated that the claimant did not recognise any 
training needs to which the claimant responded that she was not offered any 
training.  Reverend McCullough replied to the effect that the risk assessment found 
that the claimant did not recognise the need for training.  After some further 
exchanges about the IAC’s findings and disclosure Mrs Stewart requested a break.  
When the meeting resumed the claimant stated that she was adjourning the 
meeting until she was provided with the minutes and documents requested.  
Reverend McCullough responded that the risk assessment was the relevant 
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document and that the other documents were either not in existence or were not 
relevant.  Mrs Stewart then indicated that they were not engaging any further today 
and they left the meeting.   Thereafter the Sub-Committee proceeded to consider 
the evidence and following discussion it was agreed that a proposal should be 
forwarded to the Board of Governors that the claimant be dismissed from her post. 

 
42.  On 25 July 2016 Reverend McCullough wrote to the claimant informing her of this 

decision.  The material portions of the letter read as follows: 
 

“The purpose of the meeting …. was to provide you with an opportunity to 
discuss with the Sub-Committee the preliminary view that your reintegration 
into your teaching role at Carrick Primary School may not be practically 
possible as there are currently no grounds for believing that a reasonable plan 
for “intensive monitoring” of your behaviour in class and a training plan on 
behavioural modification and the appropriate level of control of children with 
special educational needs (as recommended by the LRA) can be effectively 
implemented. 
 
Unfortunately you chose not to engage in any discussions with the Sub-
Committee on the basis that you considered that you had not been provided 
with the information and documentation as requested by email of 23 June 
2016 from your trade union representative Mrs Stewart (UTU).  You were 
however advised that the Sub-Committee was satisfied that you had been 
provided with all relevant documentation; namely the decision of the 
Independent Appeal Committee, the Risk Assessment Report compiled by Ms 
Leonard and your written statement which you presented at the previous 
meeting on 20 May 2016. 
 
You were advised that no action plans for training or intensive monitoring have 
been developed as you have clearly previously communicated to both Ms 
Leonard and subsequently to the Sub-Committee that you do not accept that 
any training on any of these areas is required.  When you stated that no offer 
of training had ever been made to you, the Sub-Committee directed you to 
paragraph 4.7 and 4.8 of the Risk Assessment report:- 

 
4.7  However, it must be noted that training can only be effective if Mrs Ward 

fully engages and acknowledges she requires the training.  At this stage 
as noted earlier in the report, Mrs Ward does not recognise she requires 
any training in behavioural management, child protection, managing 
children and understanding impact of her behaviour on others. 

 
4.8  Therefore, without acknowledging the need for training to improve her 

insight into her behaviour, there is a possibility of repeat of similar 
manhandling of children.  However, of more significant concern is the 
lack of understanding of the emotional impact on the children and 
therefore returning without recognising this and being open to training is 
of concern. 

 
The Sub-Committee was particularly concerned that in response to this you 
asked “what manhandling of children?”  When you were reminded of the 
decision of the Independent Appeal Committee you stated, “This is not a re-
trial – I’m not opening that again.” 
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It is regrettable that you and your trade union representative chose not to 
engage in any positive manner with the Sub-Committee but instead exited the 
meeting leaving the Sub-Committee with no alternative other than to consider 
the matter in the absence of any constructive input from you. 
 
Accordingly, the Sub-Committee having taken into account the decision of the 
Independent Appeal Committee, the findings and conclusions contained in the 
Risk Assessment report, your responses to these matters and your failure to 
engage in a meaningful manner in any discussions on a way forward, has 
come to the view that that your effective reintegration into your teaching role at 
Carrick Primary School is not practically possible.  The Sub-Committee 
therefore proposes that a determination is made by the Board of Governors 
that your employment as a teacher at Carrick Primary School should cease on 
the grounds of some other substantial reason of a kind such as to justify the 
dismissal of an employee holding the position which is held by you. 
 
In accordance with Schedule 2 paragraph 5.6 of the Education (NI) Order, you 
have the right to make written and/or oral representations with respect to this 
proposal to a further Sub-Committee appointed by the Board of Governors for 
this purpose.  If you chose to avail of this right you should inform me of your 
decision in writing no later than Friday 19 August 2016.”  

 

43.  On 15 August 2016 Mrs Stewart submitted written representations (dated 28 July 
2016) which were drafted by a lawyer to Reverend McCullough in response to his 
letter of 25 July 2016.  The representations made a number of points which were 
set out in eleven separate paragraphs which can be summarised as follows: 

 
(1) The failure to provide essential documents and information in advance of the 

meeting on 28 June 2016. 
 
(2) The failure to documents and information in breach of the TNC agreed 

procedures. 
 
(3) The failure of the Sub-Committee to comply with their contractual obligations 

and follow a fair process.  When it became clear that there was no intention to 
comply with a fair process the claimant had no option but to indicate that she 
could not engage further in the meeting.  The documentation and information 
was not forthcoming since the date of the hearing and the claimant was now 
invited to make representations about a decision made in her absence and 
without this material.  Representations were therefore made under protest. 

 

(4) The IAC recommended mediation and made no reference to the risk 
assessment.  The natural consequence of the IAC’s recommendation of a final 
written warning was a return to work and if they considered a risk assessment 
necessary before such a return they would have said so. 

 
(5) The risk assessment was criticised on the basis that it proceeded on the 

assumption that the claimant was guilty whereas the IAC made no 
determination of guilt. 

 
(6) The risk assessment made no reference as to how monitoring would be 

planned or conducted.  The claimant cooperated fully with Ms Leonard and 
participated in the risk assessment in good faith in the expectation that it would 
result in a monitoring process being proposed. 
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(7) In relation to the suggestion in the letter of 3 June 2016 that the claimant 

raised no issues about the risk assessment at the time, the representations 
pointed out that the claimant did write to the Board of Governors and raised 
serious concerns about the risk assessment which were ignored. 

 
(8) The representations stated that the claimant questioned the choice of Ms 

Leonard to conduct the risk assessment; documents in relation to her 
engagement were not provided and confidential and personal information 
about the claimant was circulated.   The failure to obtain a second opinion 
from a suitably qualified person was also criticised. 

 
(9) The claimant was not offered any training and it was submitted that she would 

have fully engaged in any training offered.  Likewise the claimant would have 
fully engaged in any monitoring proposed.   

 
(10) No effort was made to offer mediation and the representations emphasised the 

importance of mediation in light of comments made by Mr Belshaw at the IAC 
hearing that he did not want the claimant to return to the School.  The 
representations also questioned the impartiality and open mindedness of the 
Sub-Committee in assessing whether the claimant should be dismissed. 

 
(11) Finally, the representations suggested that the reliance on “some other 

substantial reason” appeared to be an unlawful attempt to avoid complying 
with the IAC’s recommendations.  

 
44.  On 6 September 2016 Mr Gardiner, the Chairperson of Representations Sub-

Committee, wrote to the claimant and informed her that it proposed to meet on 5 
October 2016 to consider her written representations and advising her of her right to 
make oral representations.  The Representations Sub-Committee was comprised of 
Mr Gardiner, Mr Belshaw and Mr Orr. 

 
45.  On 19 September 2016 the claimant advised that she would not be attending 

Representations Sub-Committee meeting and asked that it consider the written 
representations submitted on her behalf by Mrs Stewart on 15 August 2016. 

 
46.  The claimant’s written representations were discussed at a meeting of the 

Representations Sub-Committee on 5 October 2016 in advance of the Board of 
Governors meeting on 6 October 2016.  The claimant did not attend.  According to 
Mr Belshaw the meeting lasted an hour and a half during which time the Sub-
Committee considered the written submission paragraph by paragraph and 
concluded that there was nothing new in the submission to justify changing the 
decision to dismiss.  Following the meeting Mr Belshaw prepared a note to this 
effect to inform his presentation to the Board of Governors. 

 
47.  The Board of Governors duly met on 6 October 2016.   Mr Belshaw reported on the 

outcome of the Representations Sub-Committee’s consideration of the claimant’s 
representations and the Board of Governors decided that the claimant should be 
dismissed.  Mr Belshaw was asked to liaise with the Education Authority regarding 
next steps.  The Board of Governors met again on 10 November 2016 but there 
was no substantive discussion of the matter.  It was noted that the Education 
Authority was to write to the claimant but had not yet done so.  Mr Belshaw was 
asked to chase this up. 
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48.  The Board of Governors met again on 3 January 2017 and at this meeting they 
formally accepted the Representations Sub-Committee’s recommendation to 
terminate the claimant’s employment.   

 
49.  On 23 January 2017 Mr Gardiner wrote to the claimant and advised her of their 

decision.  In his letter Mr Gardiner addressed all of the matters contained in the 
representations of 15 August 2015. 
 
(1) Mr Gardiner maintained that the claimant had been provided with all of the 

documents relied upon namely the risk assessment, the IAC’s decision 
and the claimant’s written statement dated 16 May 2016 which was 
presented at the meeting on 20 May 2016.    

 
(2) Mr Gardiner stated that in the absence of any mention of a specific TNC the 

matters under consideration related entirely to the risk assessment and 
drew attention to the opportunities afforded to comment on and discuss it 
including meetings at which the claimant was accompanied by her trade 
union representative.  Mr Gardiner concluded this paragraph stating that 
the Board of Governors could find no evidence to support the claimant’s 
contention that any rights were denied to her. 

 
(3) In relation to the fairness of the process Mr Gardiner pointed out that the 

Sub-Committee met with the claimant on two occasions and echoed the 
comments of the first Sub-Committee that it was regrettable that the 
claimant chose not to engage with it on 28 June 2016. 

 
(4) Mr Gardiner stated that the Board of Governors was satisfied that the risk 

assessment process was established by the IAC’s findings and that the 
decision to undertake a risk assessment was compliant with the 
recommendation that “the SELB assist the school to develop a 
reasonable plan for intensive monitoring of the behaviour in class of the 
claimant and to provide support for the School on a training plan on 
behavioural modification and the appropriate level of control of children 
with special needs both inside the classroom and in other areas of the 
School.”  Mr Gardiner also drew attention to the contents of his letter of 
12 February 2015 in which he explained the relevance of the risk 
assessment to the consideration being given to a suitable mediation 
process. 

 
(5) Mr Gardiner stated that the Board of Governors could not accept the 

assertion that the risk assessment proceeded on the assumption that the 
claimant was guilty and reiterated that the rationale for the risk 
assessment was clearly established by the conclusions and 
recommendations of the IAC. 

 
(6) In relation to the proposed monitoring process Mr Gardiner drew attention to 

the failure of the claimant to engage in a positive manner in any 
discussions on a way forward at the meeting with the Sub-Committee on 
28 June 2016. 

 
(7) & (8)  The Board of Governors was satisfied that the claimant was provided 

with all relevant documentation. 
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(9)  The Board of Governors noted the contents of Reverend McCullough’s 
letter to the claimant of 21 July 2016 in which he recorded that having 
directed the claimant to paragraphs 4.7 and 4.8 of the risk assessment 
she refused to engage any further with the Sub-Committee. 

 
(10)  No direct response was made to paragraph 10. 
 
(11)  Mr Gardiner advised the Board of Governors that clarification as to the 

nature of “some other substantial reason” was set out in Reverend 
McCullough’s letter of 16 June 2016. 

 
Mr Gardiner then set out the Board of Governor’s final decision which read: 
 

“Accordingly, I now wish to inform you that the Board of Governors has 
determined that that your employment as a teacher at Carrick Primary School 
should be terminated on the grounds of some other substantial reason.  
Namely that in light of the findings and conclusions contained within the Risk 
Assessment report compiled by Ms Leonard, together with your contribution to 
the process and your responses to these matters, your reintegration into your 
teaching role as (sic) Carrick Primary School is not practically possible as 
there are no grounds for believing that a reasonable plan for intensive 
monitoring of your behaviour in class  and a training plan on behavioural 
modification and the appropriate level of control of children with special 
educational needs (as recommended by the Independent Appeals Committee) 
can be effectively implemented.” 

 
Mr Gardiner concluded by advising the claimant of her right of appeal in accordance 
with paragraph 5(7) of Schedule 2 of the Education (NI) Order 1998 before 
notification of the determination is made to the Education Authority and that the 
Chief Executive of the Education Authority had been asked to establish a panel to 
hear the appeal so that it could be heard by members with no previous involvement 
in the matter.  The deadline for the appeal was given as by 3 February 2017.  

 
50.  On 27 January 2017 the claimant appealed in writing against the determination to 

terminate her employment as a teacher in accordance with paragraph 5(7) of 
Schedule 2 to the Education (NI) Order 1998. 

 
51. On 15 February 2017 the claimant’s solicitors wrote to Mr Gardiner and complained 

on the claimant’s behalf about the claimant not being permitted to return to school; 
monitoring not being implemented; a mediation process not being set up and 
queried the basis for dismissing the claimant for some other substantial reason.  
The solicitors stated that the claimant believed that the conduct and decisions of the 
Board of Governors was a clear attempt to circumvent and avoid implementing the 
decision of the LRA [IAC] and criticised the departure from agreed TNC procedures.  
The solicitors objected to the Education Authority being involved in the 
establishment of a panel to hear the appeal and sought copies of relevant 
documents in advance of any appeal to include all documents furnished to Ms 
Leonard before the risk assessment was prepared and records of the interview with 
Mr Jess.  The letter concluded by seeking confirmation that the appeal would lie to 
the LRA [IAC] and documents to include the minutes of the Board of Governors 
meetings on 5 October 2016 and 3 January 2017.  

 
52.  On 22 February 2017 the claimant made a subject access request to the School in 

which she sought a wide range of documents pertaining to her case. 
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53.   On 16 March 2017 Mr Gardiner wrote to the Director of Human Resources in the 

Education Authority and requested that a panel be established to hear the 
claimant’s appeal.  Mr Gardiner pointed out that every member of the Board of 
Governors had participated in the process and that to ensure that the claimant 
received a fair process it was felt that her appeal should be heard by a panel that 
had no previous involvement in any aspect of her case. 

 
54.   On 11 April 2017 Mr Gardiner replied to the claimant’s subject access request.  The 

reply set out in tabular form all of the documents and information sought.  The 
response to most of the material sought was “None”.  The exceptions were a 
handwritten note record taken by Mrs Ferguson of the meeting on 26 June 2016 
and correspondence with Ms Leonard and documents that she was furnished with 
prior to commencing the risk assessment. 

 
55.  By letter of 27 April 2017 the claimant was invited to attend an appeal meeting on 

10 May 2017.  The letter indicated that the Appeals Panel would give its decision 
within 5 days of the meeting.  The meeting was subsequently re-scheduled on 17 
May 2017. 

 
56.  On 28 April 2017 Mr Gardiner replied to the letter from the claimant’s solicitors of 15 

February 2017.  Mr Gardiner drew attention to the rationale for the processes 
followed by the Board of Governors in its letter of 23 January 2017 and confirmed 
that the Board of Governors had provided the claimant with all of the documentation 
that it had relied upon throughout the process namely the LRA [IAC] report and the 
risk assessment.  Mr Gardiner also stated that the only other documents considered 
were statements that the claimant provided to the Sub-Committee and he also 
confirmed that no documentation was provided by the Board of Governors to Ms 
Leonard.  In relation to the appeal route Mr Gardiner confirmed that the referral of 
an appeal to the LRA [IAC] was not available other than on foot of the agreed TNC 
procedures which were not applicable in the present case and that any appeal 
would be heard by senior Education Authority officers with no prior involvement in 
the matter or connection with the School.   Mr Gardiner concluded by indicating that 
if the claimant wished to appeal she should notify him in writing no later than 5 May 
2017.  This last comment was superfluous as the claimant had already appealed by 
letter dated 27 January 2017. 

 
57.  An Appeals Panel was constituted which comprised Mr John Mason, Assistant 

Senior Education Officer and Head of Human Resources and Mrs Jill Trotter, 
Assistant Senior Education Officer.  Both were employees of the Education 
Authority.  Neither were available to give oral evidence to the tribunal.  Mr Mason 
provided a witness statement and it was envisaged that he would give oral evidence 
but in the event he was unable to attend the tribunal hearing due to ill-health.  Mrs 
Trotter was unavailable as she was on holiday abroad.  The respondents were 
content to proceed in their absence and to rely upon Mr Mason’s witness statement.  

 
58.  The claimant attended the appeal meeting on 17 May 2017 together with Mrs 

Stewart.  At the start of the meeting Mr Mason indicated that neither he nor Mrs 
Trotter had any prior involvement in the matter and had only been provided with 
access to documentation once the appeal panel had been established.  Mr Mason 
stated that they had read the letter of appeal and had set aside the morning for the 
meeting and that arrangements would be made for an adjournment if necessary.   In 
response Mrs Stewart stated that the process was unfair and flawed; that they 
reserved all rights and participated in the appeal process under protest.  Mrs 
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Stewart further indicated that they had a written submission which they would 
provide to the panel and then leave.  Mr Mason stated that they would prefer to read 
the submission and call them back.  The claimant and Mrs Stewart left a four page 
written submission and seven appendices with the panel and agreed to remain in 
the building.   

 
59.  The claimant’s written submissions commenced with two complaints firstly about 

outstanding documents and information and secondly that the conduct of individuals 
involved in the dismissal process was being determined by their colleagues despite 
her request for an independent panel.  The claimant further stated that she was 
therefore presenting the appeal under protest and contended that the process was 
fundamentally unfair and defective.  The claimant went on nonetheless to make 
submissions banded under four headings and a conclusion –  

 
(1)  Risk Assessment – The claimant contended that a Risk Assessment 

proceeded on the basis of the assumption of guilt whereas the IAC had made 
no finding of guilt against her but rather had determined that one aspect of the 
Board of Governor’s decision was reasonable in the light of the facts and that 
the instruction by Mrs Ferguson that the claimant should be assessed as to 
the risk of repeating her actions which prejudiced the possibility of a fair and 
unbiased report.  If the IAC considered that a Risk Assessment was necessary 
they would have said so.  Despite a recommendation of mediation by the IAC 
the Board of Governors took no steps to facilitate a mediation process.  There 
was no reference in the Risk Assessment as to how any sort of monitoring.  
The claimant disputed the statement that she took no issue with the Risk 
Assessment.  The claimant questioned the choice of Ms Leonard to conduct 
the Risk Assessment which included comment about the claimant’s mental 
state as she had no medical qualification.  The claimant pointed out that she 
had requested a second opinion but this was ignored.  There was no 
opportunity for the claimant to comment on the accuracy or completeness of 
the Risk Assessment prior to circulation.  The claimant contended that the 
Board of Governors had undertaken a Risk Assessment when none was 
necessary or recommended and then used it to avoid implementing the IAC’s 
clear and unambiguous decision that she should be permitted to return to work 
and that the Board of Governors was required to adhere to the IAC’s decision. 

 
(2) Training – The claimant stated that she had not been offered any training but 

was willing to undergo any proposed training and was also more than willing to 
co-operate with any monitoring process to aid her return to work.  The 
claimant took issue with the implication in the letter of 3 June 2016 that she 
had declined training and pointed out that she had not been offered any 
training.  The claimant stated that she was asked during the Risk Assessment 
what training she felt she needed and expressed her opinion and that if 
relevant training was offered she would participate in this.  
 

(3) Mediation – No effort had been made to offer mediation despite a lengthy 
passing of time.  The claimant considered mediation essential as she had lost 
faith in the Board of Governors because of the way the disciplinary process 
had been conducted.  The claimant also drew attention to the comments of the 
Chair of the Sub-Committee at the IAC hearing when he expressed the 
opinion that he did not want the claimant to return to the School as a further 
reason why mediation was essential.  
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(4) Some Other Substantial Reason – The claimant contended that this was being 
used as a device to prevent her return to work. 
 

(5)  Conclusion – The claimant again emphasised that the Risk Assessment 
proceeded on an assumption of guilt and that dismissal for “some other 
substantial reason” was an unlawful attempt to avoid complying with the IAC’s 
recommendation.  The claimant also drew attention to section 8, paragraph 
8.10 of Discipline Procedures Ref. TNC 2016\2 which provided that “The 
decision of the Appeal Committee shall be final and binding on both parties.”  

 
60.  The panel took an hour to read the written documentation following which the 

claimant and Mrs Stewart returned.  Mr Mason reiterated that the panel was 
independent and had not been provided with documents until the appeal was 
organised.  He then went on to make a couple of points about Ms Leonard’s report 
being shared and the panel would do what it could to ensure that it was not 
disclosed further.  Mr Mason then asked if there was anything in particular that they 
wished to draw the panel’s attention to.  The claimant responded that everything 
was in print and that there was nothing further to add.  Two other matters were 
touched on briefly.  Mr Mason asked a question about disclosure to which the 
claimant responded that there was still documentation outstanding.  He also 
clarified and corrected a date in the written submission.  Mr Mason again asked if 
there was nothing else that they wished to raise and Mrs Stewart replied that the 
documentation was detailed.  Mr Mason indicated that they would give a written 
decision but that this was unlikely to be within 5 days.  Following some further brief 
discussion about redaction of documents and confidentiality Mr Mason concluded 
the meeting and stated that the panel would give full consideration to the claimant’s 
submission in reaching its decision. 

 
61.  The Appeals Panel decided not to uphold the claimant’s appeal.  Mr Mason 

informed the claimant of the Appeals Panel’s decision by letter of 1 June 2017.  
Neither Mr Mason’s letter nor his witness statement contain detailed reasoning for 
this decision or any analysis, comment on or engagement with the claimant’s written 
submissions.  Instead the letter set out a history of the matter, recounted what was 
said at the appeal meeting and included extensive quotations from the Board of 
Governors’ letter of 12 February 2015 explaining the rationale for the Risk 
Assessment and Reverend McCullough’s letter of 3 June 2016 (see paragraph 37 
above) which explained how the Sub-Committee reached its preliminary view that 
the Board of Governors should consider dismissing the claimant on the grounds of 
some other substantial reason.  Tied in to these two quotations were three 
paragraphs in the form of conclusions which read as follows: 

 
“The Appeal Panel is satisfied that the Board of Governors gave consideration 
to the decision and recommendations of the Independent Appeal Committee 
following the appeal hearing at the LRA on 16 December 2016.” 
 
“The Appeal Panel having considered all of the available documentation is 
satisfied that the Board of Governors was entitled to make the 
recommendation that you should be dismissed from your post.”  
 
“It is the decision of the Appeal Panel, having considered all of the information, 
that your appeal is not upheld.  The Appeal Panel has determined that the 
decision taken by the Board of Governors was correct to recommend 
dismissal on the grounds of some other substantial reason.  The Chair of the 
Board of Governors of Carrick Primary School will be notified accordingly.”   
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62.   In his witness statement Mr Mason stated that he had to consider how the Board of 
Governors had reached that conclusion and this required him to consider the report 
from the IAC hearing on 16 December 2014.  He noted that four allegations were 
considered by the Board of Governors as gross misconduct and that the first two of 
these allegations were as follows: 

 
(1) That Mrs Ward, on the morning of 11 October 2013 at a toilet adjacent to her 

classroom removed three boys from a single toilet and in the process she 
grabbed one of the boys causing scrape marks on his neck and shoulder. 
 

(2) That during the same incident she also shook another child.  Both incidents 
were referred to during submissions as the ‘Toilet Incident’.  Mr Mason then 
goes on to comment –  

 
“Contrary to Mrs Ward’s view that the Independent Appeals Panel did not 
find her guilty, their report states: 

 
“With regard to the first two allegations regarding the ‘Toilet Incident’, 
after investigation of the evidence and direct questioning of the appellant 
regarding her recollection of events, the independent appeal committee 
were not convinced by Mrs Ward’s contention that she merely told the 
boys to leave.  This conclusion was based on the many anomalies and 
changing version of events given by her to the police, the board of 
governors, in her submissions and upon direct questioning by the 
independent appeal committee.” 

 
And 
 

“It is the Independent Appeal Committee’s view that, based on the 
information the Board of Governors had available to it at the time, its 
decision that the ‘Toilet Incident’ did occur and that one child was 
scrapped [sic] and the other was shaken by Mrs Ward was reasonable.” 

 
This would appear to represent the only direct engagement with any of the 
claimant’s submissions.  As with Mr Mason’s letter of 1 June 2017 there is the same 
lengthy quotation from Reverend McCullough’s letter of 3 June 2016 (see paragraph 
37 above) which does address the issue of training and Mr Mason may be taken to 
be endorsing what Reverend McCullough said on this topic in his letter. 
 

THE LAW 
 
Substantive Unfairness 
 

63.      Article 130 of the Employment Rights (Northern Ireland) Order 1996 insofar as 
relevant provides as follows:- 
  

“130. - (1) In determining for the purposes of this Part whether the 
 dismissal of an employee is fair or unfair, it is for the 
 employer to show – 

  
(a) the reason (or, if more than one, the principal 

reason) for the dismissal, and 

 



   22 
 

  

(b) that it is either a reason falling within 
paragraph (2) or some other substantial reason 
of a kind such as to justify the dismissal of an 
employee holding the position which the 
employee held. 

  
 ………. 
 

(3) Where the employer has fulfilled the requirements of 
paragraph (1), the determination of the question whether 
the dismissal is fair or unfair (having regard to the reason 
shown by the employer) – 

  
(a) depends on whether in the circumstances 

(including the size and administrative resources 
of the employer's undertaking) the employer 
acted reasonably or unreasonably in treating it 
as a sufficient reason for dismissing the 
employee, and 

 
(b) shall be determined in accordance with equity 

and the substantial merits of the case.” 
 
Some Other Substantial Reason 
 
64.   This ground has been the subject of judicial comment in a number of cases which 

are helpfully referred to in written submissions.  In Leach v Office of 
Communications [2012] ICR 1269 Lord Justice Mummery sitting in the English 
Court of Appeal stated as follows:- 

 
“52.  First, the question for the ET was whether the Respondent's reason for 

dismissal of the Claimant was "some other substantial reason" within the 
meaning of s.98(1)(b) of the 1996 Act.  Was it a reason which a 
reasonable employer could rely on to justify a dismissal as fair for the 
purposes of s.98(4)?  That is essentially a question for the ET's 
assessment on the facts found in the particular case.  Its decision can 
only be appealed if a question of law arises from it.  The Claimant is not 
entitled to re-argue the facts of the case in the hope that he can 
persuade this court to make a different assessment more favourable to 
him. 

 
53. Secondly, the employment tribunal was entitled to conclude, on the facts 

of the case as found by it, that the reason for the claimant’s dismissal 
was a “substantial reason” within section 98(1)(b).  The mutual duty of 
trust and confidence, as developed in the case law of recent years, is an 
obligation at the heart of the employment relationship.  I would not wish 
to say anything to diminish its significance.  It should, however, be said 
that it is not a convenient label to stick on any situation, in which the 
employer feels let down by an employee or which the employer can use 
as a valid reason for dismissal whenever a conduct reason is not 
available or appropriate. The circumstances of dismissal differ from case 
to case.  In order to decide the reason for dismissal and whether it is 
substantial and sufficient to justify dismissal the employment tribunal has 
to examine all the relevant circumstances.  That is what the employment 
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tribunal did with regard to the nature of the employer’s organisation, the 
claimant’s role in it, the nature and source of the allegations and the 
efforts made by the employer to obtain clarification and confirmation, the 
responses of the claimant, and what alternative courses of action were 
reasonably open to the employer. The employment tribunal could have 
reasoned its decision on this point in more detail or at greater length, but 
I do not think that the decision is flawed for want of reasons, or by an 
error of law or by plain perversity.”  

 
65.  In Harper v National Coal Board [1998] IRLR 260 at para 8 it was held that a 

reason for dismissal would be capable of being substantial at the Article 130(1)(b) 
stage provided that it was more than "a whimsical or capricious reason which no 
person of ordinary sense would entertain". 

 
66.  In Kent County Council v Gilham: [1985] IRLR 18, CA, [1985] ICR 233 Lord  

Justice Griffiths stated that if on the face of it the reason given by the employer 
could justify the dismissal, then it is a substantial reason and the tribunal’s enquiry 
should then move on to consider the fairness of the dismissal.  Lord Justice Griffiths 
went on to say that at the stage of considering whether an employer has 
established some other substantial reason for dismissal, ‘The hurdle over which the 
employer had to jump at this stage of an enquiry into an unfair dismissal complaint 
is designed to deter employers from dismissing employees for some trivial or 
unworthy reason.  If he does so, the dismissal is deemed unfair without the need to 
look further into its merits.  But if on the face of it the reason could justify the 
dismissal, then it passes as a substantial reason, and the enquiry moves on to 
s.57(3) [the equivalent of Article 130(3)], and the question of reasonableness.’  

 
67. In Turner v Vestric Ltd [1981] IRLR 23, [1980] ICR 528 EAT the Employment 

Appeal Tribunal addressed the situation where an employee was dismissed for 
some other substantial reason following a breakdown in working relationships. It 
was not in dispute that a breakdown of this nature was capable of constituting a 
proper and substantial reason for dismissal but the EAT held that the breakdown in 
working relationship must be irremediable and the employer should seek to improve 
relationships, before dismissing. 

 
Procedural Fairness 
 

68. When an employer is considering dismissing an employee it must follow the 
statutory dismissal procedure.  This is the minimum procedure which must be 
followed in every case to which it applies.  In the present case the standard 
procedure applies which is as follows:- 

 

“Step 1: statement of grounds for action and invitation to meeting. 
 

1.  - (1)   The employer must set out in writing the 
employee's alleged conduct or characteristics, or other 
circumstances, which lead him to contemplate 
dismissing or taking disciplinary action against the 
employee. 

 

 (2)   The employer must send the statement or a copy 
of it to the employee and invite the employee to attend 
a meeting to discuss the matter. 
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Step 2: meeting 

  
2.  - (1)   The meeting must take place before action is 

taken, except in the case where the disciplinary action 
consists of suspension. 

 

 (2)   The meeting must not take place unless –  
  

(a) the employer has informed the employee 
what the basis was for including in the 
statement under paragraph 1(1) the ground 
or grounds given in it, and 

 

(b) the employee has had a reasonable 
opportunity to consider his response to that 
information. 

  
       (3)   The employee must take all reasonable steps to 

attend the meeting. 
 
 (4)   After the meeting, the employer must inform the 

employee of his decision and notify him of the right to 
appeal against the decision if he is not satisfied with it. 

  
Step 3: appeal 

  
3.  - (1)   If the employee does wish to appeal, he must 

inform the employer. 
 

 (2)     If the employee informs the employer of his wish 
to appeal, the employer must invite him to attend a 
further meeting. 

 

 (3)   The employee must take all reasonable steps to 
attend the meeting. 

 

 (4)   The appeal meeting need not take place before the 
dismissal or disciplinary action takes effect. 

 

 (5)   After the appeal meeting, the employer must 
inform the employee of his final decision.” 

 
69.  Schedule 2 to the Education (Northern Ireland) Order 1998 imposed obligations on 

the respondents in terms of the process to be followed in relation to the termination 
of a teacher’s employment and provides as follows: 

 
“5.—(1) Where the Board of Governors of any school to which this Schedule 
for the time being applies determines that any person employed to work at 
the school under a particular contract of employment should cease to work 
there under that contract, it shall notify the employing authority in writing of 
its determination and the reasons for it.  

(2) If in a case within sub-paragraph (1)—  
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(a) the person concerned is employed under the contract of employment in 
question to work solely at the school; and 

(b) he does not resign, the employing authority shall, before the end of the 
period of one month beginning with the date on which the notification under 
sub-paragraph (1) is given in relation to him, either give him such notice 
terminating that contract with the employing authority as is required under 
that contract or terminate that contract without notice if the circumstances are 
such that it is entitled to so do by reason of his conduct. 

(3) If in a case within sub-paragraph (1) the person concerned is not 
employed under the contract of employment in question to work solely at the 
school the employing authority shall require him to cease to work at the 
school.  

(4) In any case within sub-paragraph (3) no part of the costs incurred by a 
board in respect of the emoluments of the person concerned under the 
contract of employment in question, so far as relates to any period falling 
after the expiration of his contractual notice period, shall be met from the 
school’s budget share.  

(5) In relation to any such person, the reference in sub-paragraph (4) to his 
contractual notice period is a reference to the period of notice that would 
have been given under the contract of employment in question for 
termination of that contract if such notice had been given on the date on 
which the notification under sub-paragraph (1) was given in relation to him.  

(6) The Board of Governors of such a school shall make arrangements for 
affording to any person in respect of whom it proposes to make any 
determination under sub-paragraph (1) an opportunity of making 
representations with respect to the action it proposes to take, including (if he 
so wishes) oral representations to such person or persons as the Board of 
Governors may appoint for the purpose, and shall have regard to any 
representation made by him.  

(7) The Board of Governors of such a school shall also make arrangements 
for affording to any person in respect of whom it has made such a 
determination an opportunity of appealing against it before it notifies the 
employing authority of the determination.  

(8) The relevant officer of the employing authority shall be entitled to attend, 
for the purpose of giving advice, all proceedings of the Board of Governors 
relating to any determination under sub-paragraph (1) and the Board of 
Governors shall consider any advice given by a person entitled to attend 
such proceedings under this sub-paragraph before making any such 
determination.  

 
6.—(1) Subject to sub-paragraph (2), the employing authority shall not 
dismiss a person employed by it to work solely at a school to which this 
Schedule for the time being applies except as provided by paragraph 5.  
(2) Sub-paragraph (1) shall not apply in any case where the dismissal of the 
person in question is required to comply with—  
(a) Article 35(3); or 
(b) any regulations made under Article 88A of the 1986 Order.” 

 
 

SUBMISSIONS 
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70.  The tribunal received helpful oral and written submissions.  Copies of the written 

submissions are appended to this decision. 
 
71.  Mr Kennedy on behalf of the claimant submitted that the dismissal was in reality a 

conduct dismissal and as such the claimant should have been afforded the benefit 
of the disciplinary procedure provided by TNC 2007/5 which included an appeal to 
the IAC rather than the minimum statutory procedure.  Mr Kennedy submitted that 
the respondents should not be allowed to avoid doing so by failing to put in place an 
agreed procedure for SOSR dismissals.  In his written submissions Mr Kennedy 
helpfully summarised the alleged unfairness at paragraph 36 as follows: 
 
a. Risk Assessment carried out based upon information provided to Marcella 

Leonard by the EA and Mr Jess to which the claimant was not privy. 
 
b. Basing the decision to dismiss upon the Risk Assessment in circumstances 

where the process was unfair – including what had been provided to Ms 
Leonard – and where the findings were superseded by events including offers 
to engage with any training offered; 

 
c. Refusing to address the issues of training, monitoring or mediation prior to 

making a decision as to the claimant’s continued employment. 
 
d. Dismissing without proper consideration the representations from the claimant 

and made on her behalf regarding willingness to undergo training. 
 
e. The respondent failed to take all proper, sensible and practical steps to see if 

the situation could be improved – indeed the Board of Governors’ own wording 
was that “reintegration…may well not be practically possible…” This attitude 
reveals the lack of rigour and conscientiousness of the school in dealing with 
the issue of the IAC recommendations and looking to get the claimant back 
into the school. 

 
f. The two Board of Governors members who gave evidence were disappointed 

with the decision of the IAC and Mr Belshaw accepted that he disagreed with 
the decision.  The attitude of the Board of Governors in dealing with this was 
clearly influenced by their earlier involvement. 

 
g. Mr Belshaw provided a note of his update to the Board of Governors on 6 

October 2016 from the Representations Committee – the note clearly reveals 
the attitude of the BOG wherein it opens “Governors will recall that BOG 
decision to dismiss Mrs Ward was replaced by the LRA to a one-year final 
warning despite the fact that the LRA found that the Governors decision that 
the “toilet incident” had occurred.”  The update goes on to refer to the Risk 
Assessment and its ‘comprehensive conclusions and recommendation’ in spite 
of the fact that Mr Belshaw had not seen the Risk Assessment prior to these 
proceedings.  

 
h. The Board of Governors initially convened a Representations hearing but then 

changed tack and held an appeal with persons appointed from SELB.  Mr 
Belshaw was involved in the Representations committee on 5 October 2016 – 
he initially did not recall his involvement in that process but uncovered a 
briefing that he had given to the BG on 6 October 2016.  Mr Belshaw (and the 
other members of the BOG other than Reverend McCullough, Reverend White 
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and Mr Gardiner) did not see the Risk Assessment and was part of a rubber 
stamping exercise in October 2016 and January 2017.  There is no evidence 
of anxious or any scrutiny of the recommendation to dismiss the claimant. 

 
i. The appeal process was convened following on from the decision to dismiss 

being finalised in January 2017.  The appeal was populated by two members 
of staff form the EA which had been advising the Board of Governors 
throughout the process.  The outcome letter (quotes large sections from the 
correspondence provided by the Board of Governors to the claimant when 
dismissing her.  The conclusion is that the appeal panel was satisfied that the 
Board of Governors was entitled to make the recommendation that the 
claimant should be dismissed.  The final paragraph states that “It is the 
decision of the Appeal Panel, having carefully considered all of the 
information, that your appeal is not upheld” – the appeal outcome letter makes 
no reference to training, mediation or monitoring (save where it quotes from 
the Board of Governors).  The appeal outcome letter reveals no actual 
consideration of the issues. 

 
j. At no stage during the claimant’s 3 year and 8 month suspension was 

consideration given to an alternative to suspension or ending the suspension. 
That demonstrates the lack of willingness on the part of the school to return 
the claimant to work. 

 
72.  Mr Kennedy also sought to contend that in addition to the ostensible reason for 

dismissal irreconcilable personality clashes were in play.  Mr Kennedy based this 
on Reverend McCullough’s statement in which he referred to the claimant making 
unsubstantiated allegations about fellow staff members.  In this context Mr 
Kennedy drew attention to the absence of steps being taken to implement 
mediation or to seek to ascertain whether or not the relationships could continue. 

 
73. Ms Best on behalf of the respondent emphasised that the claimant was in a 

position of trust and that the protection of children must be paramount.  The 
claimant failed to engage properly in the process or at all notwithstanding the 
acceptance by her representative that it was a reasonable approach for the Board 
of Governors to take.  Ms Best drew attention to the claimant’s assertion that she 
did not require training and poured cold water on the legal submissions to the 
effect that she would engage and contrasted this with what the claimant actually 
said to Ms Leonard and the Sub-Committee.  In relation to the non-provision of 
documents Ms Best submitted that the documents sought were not relevant and 
noted that Mrs Stewart did not make any complaint about documents in her 
evidence to the tribunal.  In relation to the criticism of the appeal decision by Mr 
Kennedy, Ms Best pointed out that the claimant made no complaint about the 
conduct of the appeal meeting or its findings and submitted that there was no 
substance in the criticism of the make-up of the appeal panel other than the legal 
submission that the appeal ought to lie with the IAC on the basis that TNC 2007/5 
ought have been utilised.  Ms Best submitted that the respondents had shown a 
valid reason for the dismissal on the ground of some other substantial reason that 
was neither whimsical nor capricious and that the decision to dismiss for some 
other substantial reason was both reasonable and within the band of reasonable 
responses.  In relation to procedural fairness Ms Best submitted that the 
respondents had complied fully with the 3 step statutory procedure and Schedule 2 
of the Education (NI) Order 1998. 

 
CONCLUSIONS 
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74.  The risk assessment clearly lies at the heart of the decision to dismiss the claimant.  

The purpose of the risk assessment was to evaluate the likelihood of Mrs Ward 
repeating her actions of 11 October 2013 and to identify appropriate control 
measures.  We have set out Ms Leonard’s conclusions above.  

 
75.  The claimant’s principal difficulty was that she persisted in contesting findings of the 

original disciplinary tribunal which were upheld on appeal by the IAC, a body which 
she clearly had confidence in.  A prudent and sensible course would have been for 
the claimant to have accepted that she had been found to have acted 
inappropriately and seek to persuade her employer that she could adapt her 
behaviour in light of the findings.  However, throughout the process the claimant 
insisted on continuing to challenge the findings rather than seeking to assure her 
employer that she could safely return to work.  Mrs Stewart accepted that it was 
reasonable for the second respondent to commission a risk assessment and did not 
have any issue with it in principle.  The claimant’s main concern was the disclosure 
of personal and private information and with Ms Leonard’s approach to the matter.  
Having heard Ms Leonard give evidence we can see that she would be quite 
forthright and challenging in her approach.  We were troubled that we had not got 
the heart of why a risk assessment was sought and we would have preferred to 
have heard evidence from the respondent directly on this point.  Unfortunately Mrs 
Ferguson was unwell and Mr Gardiner, the recipient of her advice, was not called to 
give evidence.  However, on the basis of the evidence that we have received and 
Mrs Stewart’s acceptance that a risk assessment was a reasonable step to take we 
consider that it was a legitimate approach.  Even if it was not it would have been 
difficult if not impossible for Board of Governors to have ignored Ms Leonard’s 
assessment. 

 
76.  The key issue for the second respondent was what it should do when faced with a 

risk assessment which called into question the claimant’s suitability as a teacher of 
children with special needs given a propensity for manhandling children in a manner 
which was carried out by Ms Leonard did not seal the claimant’s fate.  
Notwithstanding many caveats Ms Leonard did not say that the claimant could not 
return to work but rather that she first required training and intensive monitoring (in 
class) thereafter.   Ms Leonard’s report informed the Board of Governors but did not 
bind it.  However, throughout the claimant’s submissions to the Sub-Committee and 
the Representations Committee she insisted that she did not need training and 
wasted time and energy complaining about intrusion into her private affairs and 
personal circumstances instead of seeking to persuade her employer that she was 
prepared to engage in whatever training was required to assist her reintegration.  
Such concessions as she made about training were both guarded and limited.  The 
claimant also continued to rail against the factual findings of the original disciplinary 
panel. That is not to say that those findings were not of importance.  On the contrary 
they were of central importance and featured strongly in Ms Leonard’s report.  One 
only has to consider the exchange with Ms Leonard in which, according to the 
claimant and Mrs Stewart,  Ms Leonard said “You did it and got away with it” to 
understand its significance.  Ms Leonard could not recall making this comment but it 
seems to us to be in keeping with her forthright and challenging approach.  Further, 
as Mr Kennedy correctly accepted for training to be effective there needed to be full 
engagement and acknowledgment that training was required.  Having considered 
the claimant’s written and oral evidence together with the respondents’ evidence we 
do not believe that there was either full engagement or acknowledgment on the part 
of the claimant.  The respondents reached the same conclusion which cannot in our 
view be faulted. 
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77.  We consider that dismissals for some other substantial reason require a two stage 

approach as endorsed by the Court of Appeal in Leach v OFCOM.  The first issue 
for us is therefore whether the respondents’ reason for dismissal of the claimant 
was "some other substantial reason" within the meaning of Article 130(1)(b) of the 
Employment Rights (Northern Ireland) Order 1996.  We are satisfied that the 
respondents have shown that the reason is a substantial reason and is not 
whimsical or capricious and could justify the dismissal of the claimant.  Secondly, 
we conclude, on the facts of the case as found by us the respondents have shown 
that the substantial reason justifies dismissal.  In so finding we are mindful that the 
tribunal must not substitute its view for that of the employer and a dismissal that is 
within the range of reasonable responses the dismissal will normally be regarded as 
fair.  We are satisfied that the reason for dismissal in the present case was both 
within the range of reasonable responses and fair. 

 
78.  As Mr Kennedy correctly points out a dismissal will not necessarily be procedurally 

fair simply because the minimum statutory procedure has been followed.  There are 
numerous other ways in which a dismissal may be unfair such as the failure to call 
material witnesses, the failure to consider alternative sanctions to dismissal or the 
misapplication of the standard of proof, to name but a few.  It is striking that in the 
present case the respondents decided to utilise the minimum statutory procedure as 
its template particularly given that the relevant agreed procedure for an ordinary 
dismissal, TNC 2016/02, provides for the maximum degree of fairness including an 
appeal to the IAC which is then chaired by a LRA nominee.  This stark contrast is 
unsettling to say the least.  Mr Kennedy submitted that the reason for doing this was 
that the second respondent wanted to avoid an appeal to the IAC because it had 
provided an unwelcome outcome in the claimant’s previous appeal.  However, no 
evidence was produced to substantiate this or to challenge the written rationale 
provided by the second respondent.  In these circumstances we consider that the 
best course is to step back and examine the procedure that was adopted and 
decide whether or not it delivered fairness bearing in mind that a fair procedure 
does not mean a perfect procedure.  As with all dismissals reasonableness is key.  
We consider however that reliance on the minimum statutory procedure in a sphere 
where detailed TNC procedures exist for other types of dismissal is unwise and 
creates the impression of a two tier system.  We can see no good reason why there 
should not be a separate written procedure for SOSR dismissals even though these 
may be comparatively rare. However, it seems to us the procedure adopted was a 
fair one notwithstanding the use of the minimum statutory procedure as a 
touchstone.  In particular the procedure included important safeguards such as 
having a Representations Sub-Committee making recommendations to the Board of 
Governors, permitting the claimant to make separate representations to the Board 
of Governors and ensuring that the appeal was heard by independent persons in 
the form of two members of the EA.  In this regard we note that the procedure also 
complied with the statutory procedural requirements contained in Schedule 2 of the 
Education (NI) Order 1998. 

 
79.  We turn next to the individual criticisms made of the procedure and we address 

these in the same order as Mr Kennedy did. 
 

a. Throughout the process the claimant made complaint about the failure to 
provide her with relevant documentation.  The second respondent’s position, 
as articulated by Reverend McCullough, was that the claimant was provided 
with all relevant material namely the risk assessment, the IAC’s decision and 
the claimant’s written statement dated 16 May 2016.  Of particular concern to 
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the claimant was the failure to disclose the contents of Ms Jess’s email to Ms 
Leonard.  All of the comments that Mr Jess made were adverse to the 
claimant and can be assumed to have been influential.  This email was not 
disclosed to the claimant until long after the risk assessment had been 
completed.  However, it is not clear what the claimant could or would have 
been able to say against it had it been disclosed.  There is no suggestion that 
Mr Jess’s comments were inaccurate in any way.  It is clear from Mr Jess’s 
input that he had a number of serious concerns about the claimant and he 
was duty bound, when asked, to place them before Ms Leonard.  Theoretical 
or abstract unfairness is not enough.  The claimant’s request for disclosure 
was met with a response in which the Board of Governors advised that the 
only documents being relied upon were the Risk Assessment and the written 
presentation previously provided. 
 

b. If it were truly the case that Ms Leonard’s findings had been superseded by 
events there would be some strength in this submission but having reviewed 
the written material and heard the claimant’s oral evidence we are not 
persuaded that the claimant was genuinely prepared to undertake relevant 
training in a spirit that would have made it effective and we therefore 
consider that the second respondent acted reasonably in deciding to dismiss 
the claimant on this basis. 
 

c. Training, monitoring and mediation were all dependent upon the findings of 
the risk assessment.  In view of the contents of the risk assessment the 
second respondent could not be faulted in deciding to dismiss the claimant. 
 

d. We have no reason to believe that the representations made by the claimant 
and on her behalf were not properly considered.  The second respondent 
was however entitle to attach such weight to the representations as it 
considered appropriate. 
 

e. The conclusion of the Board of Governors that “reintegration…may well not 
be practically possible…” does not in our view reveal a lack of rigour and 
conscientiousness in dealing with the issues but rather points to a serious 
engagement by the Board of Governors who were grappling with a difficult 
decision. 

 
f & g. It is clear that those members of the Board of Governors who were involved 

in the initial disciplinary process disagreed with the IAC’s decision.  Mr 
Belshaw in particular was the subject of the criticism in this regard and we 
were not impressed with his evidence.  As Mr Kennedy reminded us Mr 
Belshaw briefed the Board of Governors about the risk assessment in 
glowing terms despite not having read it prior to these proceedings.  
However, his verbal summary that he provided to the Board of Governors 
was accurate and it is correct that the IAC found that what was clearly the 
most serious aspect of the disciplinary proceedings had occurred.  However, 
no doubt conscious of the problems that the previous involvement of some 
members threw up the Board of Governors quite properly sought to minimise 
the scope for unfairness by convening various sub-committees to advise it.   

 
h.  Notwithstanding these measures Mr Belshaw was further criticised for his 

potential involvement in a Representations hearing which in the event did not 
proceed according to Mr Kennedy.  In his evidence to the tribunal Mr 
Belshaw did not initially recall his involvement and again we were less than 
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impressed with his evidence.  Mr Kennedy commented that a 
Representations hearing did not in fact take place or was abortive.  We are 
not sure that this is an accurate characterisation of what occurred.  The 
history of the matter as recorded above includes a meeting of the 
Representations Sub-Committee on 5 October 2016 which the claimant did 
not attend but asked for her written submissions to be considered.  Nor do 
we accept Mr Kennedy’s submissions that this part of the process amounted 
to no more than a rubber stamping exercise.  The evidence that we have 
heard particularly from Reverend McCullough points to a proper evaluation 
being undertaken.  Mr Kennedy’s submission to the effect that there ought to 
have been anxious scrutiny of the recommendation to dismiss the claimant 
pitches the matter too high in our view.  What we have to assess is the 
reasonableness of the decision and the process leading up to it.  We are 
satisfied that there was sufficient scrutiny of the decision. 

 
i.  We have not been provided with any evidence that some in the EA may have 

had prior knowledge of or involvement with the claimant’s case.  All we know 
is that Mrs Ferguson of the EA was directly involved in advising the Board of 
Governors but she had no visible role in the appeal.  This point also appears 
in the claimant’s claim form but it appears speculative at best.  The outcome 
letter is criticised for not engaging directly with some of the main issues in 
particular training, mediation and monitoring.  This complaint does not appear 
in the claimant’s claim form and appears to be a belated attempt to impugn a 
letter that hitherto had not been the subject of criticism.  The respondents did 
not call either member of the panel to give evidence due to a combination of 
ill-heath and unavailability but also clearly having in mind the limited scope of 
the challenge to the appeal.  Had the claim form included a complaint about 
the outcome letter a different approach would no doubt have been taken.  In 
any event having considered the contents of the outcome letter we are 
satisfied that it provided sufficient information to the claimant as to why her 
appeal was not upheld. 

 
k. A period of suspension that lasted for three years and eight months is on any 

view undesirable to say the least.  The procedures utilised in the dismissal for 
some other substantial reason were cumbersome even if they had the 
laudable aim of providing a fair process.  While this may be laid mainly at the 
door of the respondents the claimant was also at fault having failed to 
respond promptly to the opportunity afforded to her to comment on the risk 
assessment.  The respondents should examine their procedures to see what 
lessons can be learned.  
 

80.  We are satisfied that the claimant was fairly dismissed on the ground of some other 
substantial reason namely that in light of the findings and conclusions contained 
within the Risk Assessment report compiled by Ms Leonard, together with the 
claimant’s contribution to the process and her responses to these matters, her 
reintegration into her teaching role at the School was not practically possible as 
there were no grounds for believing that a reasonable plan for intensive monitoring 
of her behaviour in class and a training plan on behavioural modification and the 
appropriate level of control of children with special educational needs (as 
recommended by the IAC) could be effectively implemented.  We consider that 
dismissal was both intrinsically reasonable and falls squarely within the band of 
reasonable responses.  We do not accept the feint suggestion that irreconcilable 
personality clashes played any part in the decision to dismiss the claimant.                          
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81. We are not persuaded that the process was procedurally unfair and there was no 
suggestion that it did not fully comply with the minimum three stage statutory 
procedure.  In our view the process adopted was conspicuously fair and went well 
beyond the statutory minimum.  From the point of view of consistency there would 
be a lot to be said for a process being devised for dismissals on the ground of some 
other substantial reason so that they would fall into line with conduct and capability 
dismissals but the failure to have such a process in place does not of itself render 
the claimant’s dismissal unfair.  

 
82.  We do not propose to address in detail the submissions made in relation to Polkey 

and pension loss in this decision as these issues are academic in view of our overall 
conclusions.  The parties’ respective positions on these issues are clearly set out in 
their written submissions.  What we can say with a degree of confidence is that had 
the claimant succeeded in persuading us that her dismissal was unfair it almost 
certain that we would have made a significant Polkey reduction to any 
compensation as well as a deduction for contributory behaviour.  The pension loss, 
if any, appears to be minimal and we are pleased that the claimant will have the 
benefit of this at retirement age.  We are not without sympathy for the claimant who 
came across as a dedicated teacher but one with significant deficiencies which 
could not easily be remedied.  Rather than continue to fight a battle that was 
already lost in view of the original disciplinary panel’s decision, and subsequently 
the IAC’s, the claimant ought to have focussed her energies on persuading the 
School that with appropriate training she could have been successfully reintegrated 
at the School.  At the very least this would have placed her in a better position to 
contest any adverse decision in a tribunal. 

 
83. The claimant’s claim must therefore be dismissed. 
 
 
 
 
Employment Judge: 
 
 
Date and place of hearing:  23-27 April 2018 and 10 May 2018, Belfast. 
 
 
Date decision recorded in register and issued to parties: 
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	THE INDUSTRIAL TRIBUNALS
	CASE REF:    4115/17/IT
	DECISION
	Constitution of Tribunal:
	Employment Judge: Employment Judge Wimpress
	Appearances:
	The claimant was represented by Mr Joseph Kennedy, Barrister-at-Law, instructed by Shean Dickson Merrick Solicitors.
	The respondent represented by Ms Rachael Best, Barrister-at-Law, instructed by the Education Authority Solicitors.
	SOURCES OF EVIDENCE
	66.  In Kent County Council v Gilham: [1985] IRLR 18, CA, [1985] ICR 233 Lord  Justice Griffiths stated that if on the face of it the reason given by the employer could justify the dismissal, then it is a substantial reason and the tribunal’s enquiry ...

