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THE INDUSTRIAL TRIBUNALS 

 
CASE REF: 195/14 

 
 
CLAIMANT:   AB 
 
 
RESPONDENTS:  1.  DC 
    2.  XY 

3.  ZW 
 
 

DECISION 

The unanimous decision of the tribunal is that the claimant was unfairly dismissed by the 
first respondent and that his employment transferred to the second/third respondents.  The 
tribunal will reconvene as agreed on 31 July and 1 August 2014 to consider remedy. 

 

Constitution of Tribunal: 

Vice President:  Mr Noel Kelly   

Members:   Mr James Law 
Mr John Boyd 

Appearances: 

The claimant was represented by Mr Neil Philips, Barrister-at-Law, instructed by 
Worthingtons Solicitors. 

The first named respondent was represented by Dr Barr. 

The second and third named respondents were represented by Mr Martin Wolfe, 
Barrister-at-Law, instructed by the in-house solicitors.   

 
Background 
 
1. The claimant was a teacher.  He had been employed by a Voluntary Grammar 

School (VGS) since 1 March 2004.  He was suspended on 22 August 2011 
following allegations of misconduct. 

 
2. Those allegations led to a criminal prosecution.  The claimant was acquitted on 

18 January 2013.  He had at that point been suspended on full pay from 
employment for some 16 months. 
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3. The first named respondent was the Board of Governors of the relevant school.  It 

dismissed the claimant on 30 August 2013 with effect from 2 December 2013.  On 
that latter date he had been suspended on full pay from employment for some two 
years and three months.  

 
4. That dismissal was confirmed by the first named respondent on 19 September 2013 

following representations by the claimant and by the staffing sub-committee of the 
Board of Governors. 

 
5. The claimant appealed to the Independent Appeals Committee of the Labour 

Relations Agency in accordance with Departmental guidance numbered 
TNC 2007/5. 

 
6. The Labour Relations Agency upheld that appeal on 5 December 2013. 
 
7. On 12 December 2013, the first named respondent refused to accept or to 

implement that decision. 
  
8. The VGS became a controlled school on 1 April 2014.   
 
9. The name of the school remained the same through this process although its legal 

status obviously changed from a VGS to a controlled school.  The name of the 
Board of Governors remained the same, although it was now the Board of 
Governors of a school with a changed legal status.  It was reconstituted at that 
point. 

 
10. The second and third named respondents, i.e. the relevant Education & Library 

Board and the controlled school’s new Board of Governors since 1 April 2014, did 
not accept that the claimant transferred to the new controlled school and therefore 
did not accept that he became an employee of the second or third named 
respondent.   

 
11. Almost three years after his original suspension from employment, and some seven 

months after his successful appeal to the Labour Relations Agency, the claimant 
claims unfair dismissal contrary to the Employment Rights (Northern Ireland) Order 
1996.   

 
Issues 
 
12. This case threw up a number of factual and legal issues which require 

determination.  Those include:- 
 

(i) Had the claimant been procedurally or substantively fairly or unfairly 
dismissed for the purposes of the Employment Rights (Northern 
Ireland) Order 1996 (the 1996 Order)? 

 
 
(ii) Had the claimant been automatically unfairly dismissed because of a 

failure to comply with the statutory dismissal procedure contrary to the 
Employment (NI) Order 2003 (the 2003 Order)? 
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(iii) Who had been the claimant’s employer at the time of the initial 
dismissal and at the time of the appeal decision of the Labour 
Relations Agency? 

 
(iv) Had the transfer of the school to the ELB on 1 April 2014, been a 

relevant transfer for the purposes of the Transfer of Undertakings 
(Protection of Employment) Regulations 2006 (the TUPE 
Regulations)? 

 
(v) Had the claimant been automatically unfairly dismissed because the 

sole or principal reason for the dismissal had been a TUPE transfer? 
 
(vi) What was the claimant’s employment status immediately before 

1 April 2014, the date of the transfer to controlled status? 
 
(vii) If the claimant’s employment had been in existence immediately 

before 1 April 2014 did his employment transfer on that date and, if so, 
to whom? 

 
(viii) If the claimant’s employment had been in existence immediately 

before 1 April 2014 but did not transfer from the first named 
respondent, did any relevant civil liability transfer under the TUPE 
Regulations? 

 
(ix) If the claimant had been unfairly dismissed, and if his employment had 

not transferred to either the second or third respondents, was the 
claimant in those circumstances left without a remedy because of a 
transfer?  How should the Acquired Rights Directive and the TUPE 
Regulations be interpreted and applied in such circumstances? 

 
(x) What was the legal effect of the decision of the LRA appeal on 

5 December 2013?  Was the claimant’s employment reinstated at that 
point?  Did the first named respondent have the power in the 
circumstances of this case to refuse to comply with the LRA decision? 

 
(xi) If the claimant had been unfairly dismissed and if his employment did 

transfer to either the second or the third respondents, what is the 
appropriate remedy?  The claimant seeks a reinstatement order under 
the 1996 Order. 

 
(xii) If the claimant had been unfairly dismissed and if his employment had 

not transferred to either the second or the third named respondents, 
what was the appropriate remedy?  Where would the liability fall for 
any such remedy?   

 
Procedure 
 
13. Nothing about this case, either factually or procedurally, has been straightforward.  

This decision has already referred to the transfer of the relevant school to controlled 
status with effect from 1 April 2014.  That transfer to controlled status had been 
planned and had been pending for some time.  It was so pending at all relevant 
dates in this case. 
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14. The claim was originally lodged on 23 January 2014, as it had to be, against only 

the first named respondent which was the Board of Governors of the relevant VGS.  
No other respondent was in existence at that point in time.  No transfer to controlled 
status had yet taken place.  The first named respondent lodged a response on 
28 February 2014.  The first named respondent was at that time represented by a 
firm of solicitors.  The first named respondent believed that it was a limited company 
incorporated under companies legislation in or about 1952.  This belief was 
incorrect.  That limited company was due to be dissolved. 

 
15. As indicated above, the status of the school changed on 1 April 2014 and the 

second named respondent was added to the claim shortly thereafter.  The second 
named respondent was, as indicated above, the relevant Education & Library 
Board.  A response was filed on behalf of that second named respondent on 6 May 
2014.   

 
16. The second named respondent is the employer of staff, including teaching staff, in 

controlled schools within its geographical area.  The response filed in this tribunal 
on behalf of the Education & Library Board did not, as would have been expected 
and which has happened in at least one other case, refer the claimant and the 
tribunal to the particular provisions of the Education (Modification of Statutory 
Provisions in relation to Employment) Order 1991 which provide that relevant 
tribunal proceedings should be brought against the Board of Governors of the 
relevant school although it does provide that the Education & Library Board can be 
added as an additional respondent on application.  The claimant’s representatives 
and indeed the tribunal could not reasonably have been expected to have been 
aware of this relatively obscure statutory provision which would be known in this 
context to only a relatively small number of educational officials.   

 
17. The 1991 Order was raised by Mr Wolfe on behalf the second named respondent 

on the first day of the hearing.  Following discussion, it appeared to the tribunal that 
the tribunal claim as originally drafted referred to the Board of Governors of the 
named school.  The title of that Board of Governors remained unchanged after 1 
April 2014.  Although it was clear that the legal status of the school had changed, it 
was therefore at least arguable that the claim as originally drafted already covered 
the newly constituted Board of Governors in 2014.  The words “as constituted from 
time to time” would have to be necessarily implied after “the Board of Governors for 
X school”.  Any Board of Governors would be reconstituted from time to time.  There 
would, in any event, have been regular reconstitutions every four years and 
reconstitutions every time somebody died or resigned or failed to turn up to 
sufficient meetings.  The membership of any Board of Governors would therefore be 
constantly changing and would be a moving target.  The appropriate corporate body 
would however remain.  It seems therefore somewhat pedantic to insist that a clear 
reference to the Board of Governors for a named school does not cover a situation 
where the school doesn’t change its name, doesn’t move its premises, doesn’t 
change its pupils, doesn’t change its staff and simply changes a technical legal 
status for the purposes of the Education Orders.   

 
18. The tribunal pointed out to the parties that there already had been a substantial 

series of delays in this matter which had been outstanding in one form or another 
since 2011.  The tribunal did not want to create further delays, particularly in 
circumstances where it had been made plain in the Case Management Discussions 
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that it was in the interests of the claimant in particular, but in reality in the interests 
of all concerned, to reach a determination on this matter before the start of the new 
school term in September 2014.  The late reference to this rather obscure statutory 
provision put all of this in jeopardy and raised the possibility of a substantial 
postponement and in all probability, raised the possibility of a costs application.  
Mr Wolfe helpfully agreed to seek instructions from the newly reconstituted Board of 
Governors overnight.  The next day, Mr Wolfe advised that the newly reconstituted 
Board of Governors had agreed, for the avoidance of doubt, to be added by 
consent.  The tribunal therefore, for the purposes of the Restricted Reporting Order, 
refers to the new Board of Governors, to the extent that it is necessary to separate 
it, as an identified respondent, from the first named respondent, as “ZW”.  Mr Wolfe 
confirmed that ZW was represented by him instructed by the ELB solicitors.  This 
would have been the situation in any event, had this technical issue been raised 
earlier. 

 
19. The tribunal therefore directed that it would deal in this hearing with liability and 

transfer only.  This was a matter in which the third named respondent i.e. the newly 
constituted reincarnation of the Board of Governors would have no evidential input.  
The fairness of the dismissal was a matter for the first-named respondent.  The 
transfer to controlled status and the potential transfer of staff under the TUPE 
Regulations concerned the first and second-named respondents.  Mr Wolfe properly 
made it plain that he would object at any point if the interests of the third named 
respondent were adversely affected.  No such objection was raised at any point.  
The tribunal at this hearing i.e. the present hearing stated that it would address 
solely whether the claimant had been unfairly dismissed for the purposes of the 
1996 Order and if so, whether his employment had transferred to either the second 
or to the third respondents. 

 
Pre Hearing Review 
 
20. There was a Pre Hearing Review (PHR) on the preceding Friday to determine the 

correct legal title of the claimant’s employer at the date of the initial dismissal and at 
the date of the LRA appeal.  The first named respondent believed that it was a 
limited company incorporated under companies legislation in or around 1952.  The 
claimant did not accept that position.  The limited company was in the process of 
dissolution.  Clearly, if the limited company were the correct respondent, that would 
have serious implications for the progress of this case.  Leave of the Bankruptcy 
Master would have had to be sought on the following Monday (the first day of the 
present hearing) before any tribunal case could commence.   

 
21. An oral decision was given at the end of that PHR.  That oral decision was along the 

following lines:- 
 

“1. This is a situation where it is clear that the school was incorporated as 
a company limited by guarantee in or around 1952.  It is equally clear 
that the memorandum of association was amended in 1984 to provide 
that the governors of the school appointed in accordance with the 
education legislation in 1972 and 1984 would act as directors of the 
limited company.  No further amendment was made to the 
memorandum of association or to the articles to incorporate either the 
1986 or the 1989 changes in educational law.  However, I am 
prepared to accept that the Governors qua directors of the limited 
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company were appointed in accordance with those Orders from time 
to time. 

 
2. There is no evidence that the Board of Governors, rather than the 

school, was ever incorporated for the purposes of the Companies 
Acts, or in any educational endowment, Royal Charter, or in any other 
legislative instrument other than the 1996 Education Order.   

 
3. In Article 40 of the 1996 Education Order, provision was made for the 

incorporation of Boards of Governors for the purposes of their role 
under the Education Orders.  Article 40 incorporated those Boards of 
Governors except, and only except, where those Boards of Governors 
had already been incorporated.  As indicated above, no such earlier 
incorporation of the particular Board of Governors of this school had 
taken place on the evidence before me.  Therefore the clear 
interpretation of Article 40 is that, from that point on i.e. from 1996, the 
Board of Governors acted as an incorporated body but not as an 
incorporated body for the purposes of the Companies Acts.  It was a 
statutory incorporation in the same way as the incorporation of Health 
Trusts or Education & Library Boards or indeed Government 
Departments. 

 
4.  It is therefore clear that from 1996, the members of the Board of 

Governors wore two hats:- 
 

(i) as effectively directors for the purposes of a company limited by 
guarantee under the Companies Acts; 

 
(ii) as part of an incorporated body under the 1996 Education 

Order and for the purposes of Section 19 of the Interpretation 
Act (Northern Ireland) 1954.  

 
5. I accept fully that the Board of Governors and indeed individual 

governors were not particularly aware of this dual role.  They simply 
acted in good faith in their public service duties.   

 
6.  This lack of full appreciation was not restricted to the individual 

governors.  It seems to have affected everyone; including everyone 
involved in the PHR today and those in the Department and in the 
Education & Library Board. 

 
7. It is clear that the claimant had been employed by the Board of 

Governors (however it was acting and however it was titled) – see 
TNC 2007/5, TNC 2014/6 and TNC 2009/5.   

 
8. The Scheme of Management produced by the school in accordance 

with the 1989 Order correctly notes the incorporated status of the 
school and goes on to refer to the appointment of governors under the 
Education Orders.  Incorrectly, or rather incompletely, it does not refer 
to the separate incorporation of the Board of Governors, rather than of 
the school, under the 1996 Education Order.   
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 It however makes it plain that it, as the Board of Governors, employs 
teachers – see paragraph 12.5 at page 54 of the bundle. 

 
9. It is correct to say that the Article 17 Agreement to deal with the 

transfer of the school and of the staff refers to staff employed by the 
school.  However that is an incorrect statement.  The staff, (including 
the teachers) were clearly employed by the Board of Governors which 
had been separately incorporated (whether the individual members 
realised it or not) by Article 40 of the 1996 Education Order.   

 
10. Therefore the claim is correctly constituted as it reads currently.  The 

respondents are correctly named and correctly titled.  The matter will 
proceed to a hearing on Monday.” 

 
Rules 49, 50 and 16 of the Industrial Tribunal Rules of Procedure           
 
22. On 28 March 2014, the tribunal issued a Restricted Reporting Order (RRO) under 

Rule 50 in respect of the name of the claimant, the name of the respondents and 
the name of any pupil involved in any way with the circumstances leading up to the 
claimant’s dismissal. 

 
 The tribunal concluded that such an Order was appropriate in the circumstances of 

this case and that it represented an appropriate balance between Article 6 and 
Article 8 rights.  The identification of any of the above names could unnecessarily 
and harmfully identify vulnerable young people.  The RRO would not interfere with 
the freedom of the media to any meaningful extent. 

 
23. On the same day, the tribunal made an Order under Rule 49 designating this as a 

case involving an allegation of a sexual offence.  This Order required the removal of 
certain identifying references from the Register.   

 
24. On 23 June 2014, the claimant applied for an Order under Rule 16 for a private 

hearing.  That application was refused.  The tribunal concluded that the 
circumstances of the case did not fit neatly within any of the limited statutory 
exceptions to the general rule requiring a public hearing.  The existing RRO and the 
Rule 49 Order represented an appropriate balance between, on the one hand, 
protection of privacy and the protection of potentially vulnerable persons and, on the 
other hand, the provision of a public hearing and the legitimate interests of the 
media.  Private hearings are clearly provided for in the tribunal rules but are very 
much the exception.  Such a private hearing was not required in the circumstances 
of this case.   

 
Relevant Law 
 
Unfair dismissal 
 
25. The proper approach for an Employment Tribunal to take when considering the 

fairness of a misconduct dismissal is well settled and was recently considered by 
the Court of Appeal in Rogan –v- South Eastern Health & Social Care Trust 
[2009] NICA 47.   

 
26. Article 130 of the Employment Rights (Northern Ireland) Order 1996 provides:- 
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“130-(1) In determining for the purposes of this Part whether the 

dismissal of an employee is fair or unfair, it is for the employer 
to show – 

 
(a) the reason (or if more than one, the principal 

reason) for the dismissal and 
 

(b) that is either a reason falling within paragraph (2) 
or some other substantial reason of a kind such 
as to justify the dismissal of an employee holding 
the position which the employee held. 

 
       (2)  a reason falls within this paragraph if it –  
 
      (b) relates to the conduct of the employee,  
 

(4) where the employer has fulfilled the requirements of 
paragraph (1), the determination of the question whether the 
dismissal is fair or unfair (having regard to the reason shown by 
the employer) –  

 
(a) depends on whether in the circumstances 

(including the size and administrative resources 
of the employer’s undertaking) the employer 
acted reasonably or unreasonably in treating it as 
a sufficient reason for dismissing the employee; 
and 

 
(b) shall be determined in accordance with equity 

and the substantial merits of the case.” 
 

27. The Court of Appeal in Rogan approved the earlier decision of Court in Dobbin –v- 
Citybus Ltd [2008] NICA 42 where the Court held:- 

 
“(49) The correct approach to [equivalent GB legislation] was settled in two 

principal cases – British Home Stores –v- Burchell [1980] ICR 303 
and Iceland Frozen Foods Ltd –v- Jones [1983] ICR 17 and 
explained and refined, principally in the judgements of Mummery LJ, 
in two further cases Foley –v- Post Office and HSBC Bank PLc 
(formerly Midland Bank) –v- Madden reported at [2000] ICR 1283 
(two appeals heard together) and J Sainsbury –v- Hitt [2003] 
ICR 111. 

 
(50) In Iceland Frozen Foods, Browne-Wilkinson J offered the following 

guidance:- 
 
 “Since the present state of the law can only be found by going through 

a number of different authorities, it may be convenient if we should 
seek to summarise the present law.  We consider that the authorities 
establish that in law the correct approach for the industrial tribunal to 
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adopt in answering the question posed by [equivalent GB legislation] 
is as follows:- 

 
(1) the starting point should always be the words of 

[equivalent GB legislation] themselves; 
 
(2) in applying the section an industrial tribunal must 

consider the reasonableness of the employer’s conduct, 
not simply whether they (the members of the industrial 
tribunal) consider the dismissal to be fair; 

 
(3) in judging the reasonableness of the employer’s conduct 

an industrial tribunal must not substitute its decision as to 
what was the right course to adopt for that of the 
employer; 

 
(4) in many, though not all, cases there is a band of 

reasonable responses to the employee’s conduct within 
which one employer might reasonably take one view, 
and another quite reasonably take another;  

 
(5) the function of an industrial tribunal, as an industrial jury, 

is to determine whether in the particular circumstances of 
each case the decision to dismiss the employee fell 
within the band of reasonable responses which a 
reasonable employer might have adopted.  If the 
dismissal falls within the band the dismissal is fair; if the 
dismissal falls outside the band it is unfair.” 

    
(51) To that may be added the remarks of Arnold J in British Home Stores 

where in the context of a misconduct case he stated:- 
 

“What the tribunal have to decide every time is, broadly 
expressed, whether the employer who discharged the 
employee on the ground of the misconduct in question (usually, 
though not necessarily, dishonest conduct) entertained a 
reasonable suspicion amounting to a belief in the guilt of the 
employee of that misconduct at that time.  That is really stating 
shortly and compendiously what is in fact more than one 
element.  First of all, it must be established by the employer the 
fact of that belief; that the employer did believe it.  Secondly, 
that the employer had in his mind reasonable grounds upon 
which to sustain that belief.  And thirdly, we think, that the 
employer, at the stage at which he formed that belief on those 
grounds, at any rate at the final stage at which he formed that 
belief on those grounds, had carried out as much investigation 
into the matter as was reasonable in all the circumstances of 
the case.  It is the employer who manages to discharge the 
onus of demonstrating those three matters, we think, who must 
not be examined further.  It is not relevant, as we think, that the 
tribunal would themselves have shared that view in those 
circumstances.  It is not relevant, as we think, for the tribunal to 
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examine the quality of the material which the employer had 
before them, for instance to see whether it was the sort of 
material, objectively considered, which would lead to a certain 
conclusion on the balance of probabilities, or whether it was the 
sort of material which would lead to the same conclusion only 
upon the basis of being “sure”, as it is now said more normally 
in a criminal context, or, to use the more old fashioned term 
such as to put the matter beyond reasonable doubt.  The test, 
and the test all the way through is reasonableness; and 
certainly, as it seems to us, a conclusion on the balance of 
probabilities will in any surmisable circumstance be a 
reasonable conclusion.” 

 
28. In Bowater –v- North West London Hospitals NHS Trust [2011] EWCA Civ 63, 

the Court of Appeal considered a decision of the Employment Appeal Tribunal 
which had set aside a decision of an employment tribunal.  The employment 
tribunal had determined that a remark made by a nurse in an Accident & 
Emergency Department was not a sufficient basis for a fair dismissal.  Lord Justice 
Longmore stated at Paragraph 18 of the decision that:- 

 
“I agree with Stanley Burnton LJ that dismissal of the appellant for her lewd 
comment was outside the range of reasonable responses open to a 
reasonable employer in the circumstances of the case.  The EAT decided 
that the ET had substituted its own judgment for that of the judgment to 
which the employer had come.  But the employer cannot be the final arbiter 
of its own conduct in dismissing an employee.  It is for the ET to make its 
judgment always bearing in mind that the test is whether dismissal is within 
the range of reasonable options open to a reasonable employer.” 

 
 He continued at Paragraph 19:- 
 

“It is important that, in cases of this kind, the EAT pays proper respect to the 
decision of the ET.  It is the ET to whom Parliament has entrusted the 
responsibility of making what are, no doubt, sometimes, difficult and 
borderline decisions in relation to the fairness of dismissal.” 

 
29. In Fuller –v- London Borough at Brent [2011] EWCA Civ 267, the Court of 

Appeal again considered a decision of the Employment Appeal Tribunal which had 
set aside the decision of an employment tribunal on the basis that the employment 
tribunal had substituted its view for the decision of an objective reasonable 
employer.  Lord Justice Mummery stated at Paragraph 7 of the decision that:- 

 
“In brief the council’s case on appeal is that the ET erred in law.  It did not 
apply to the circumstances existing at the time of Mrs Fuller’s dismissal the 
objective standard encapsulated in the concept of the ‘range or band of 
reasonable responses’.  That favourite form of words is not statutory or 
mandatory.  Its appearance in most ET judgments in unfair dismissal is a 
reassurance of objectivity.” 

 
 At Paragraph 38 of the decision, he continued:- 
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“On a proper self-direction of law I accept that a reasonable ET could 
properly conclude that the council’s dismissal was outside the band or range 
of reasonable responses and that it was unfair.  If, as I hold, the ET applied 
the objective test, it did not err in law and there was no ground on which the 
EAT was entitled to set it aside or to dismiss Mrs Fuller’s claim.” 

 
30. In Salford Royal NHS Foundation Trust  v  Roldan [2010] IRLR 721, the Court of 

Appeal again considered a decision of an Employment Appeal Tribunal which set 
aside the decision of an employment tribunal on the ground that that Tribunal had 
substituted their judgment of what was a fair dismissal for that of a reasonable 
employer.  At Paragraph 13 of the judgment, Lord Justice Elias stated:- 

 
“Section 98(4) focuses on the need for an employer to act reasonably in all 
the circumstances.  In A –v- B [2003] IRLR 405, the EAT (Elias J presiding) 
held that the relevant circumstances include the gravity of the charge and 
their potential effect upon the employee.  So it is particularly important that 
employers take seriously their responsibilities to conduct a fair investigation 
where, as on the facts of that case, the employee’s reputation or ability to 
work in his or her chosen field of employment is potentially apposite” 

 
 
“In A –v- B the EAT said this:- Serious allegations of criminal misbehaviour, 
at least where disputed, must always be the subject of the most careful 
investigation, always bearing in mind that the investigation is usually being 
conducted by laymen and not lawyers.  Of course even in the most serious 
cases it is unrealistic and quite inappropriate to require the safeguards of a 
criminal trial, but a careful and conscientious investigation of the facts is 
necessary and the investigator charged with carrying out the enquiry should 
focus no less on any potential evidence that may exculpate or least point 
towards the innocence of the employee as he should on the evidence 
directed towards proving the charges against him.” 

 
Hearing 
 
31. The parties had been directed to exchange witness statements which were to take 

the place of oral evidence in chief.  The intention was that each such witness would 
move immediately, once they had sworn or affirmed to tell the truth and had 
adopted their statement, to cross-examination and re-examination.   

 
32. In the event, the legal representatives for the first named respondent came off 

record.  On 12th June 2014, the tribunal directed that witnesses on behalf of the first 
named respondent could give their evidence in chief orally.   

 
33. The tribunal heard evidence under the witness statement procedure from the 

claimant and from his trade union representative, Mr Alastair Donaghy.  Under the 
same procedure, it heard from Dr Barr, the school principal, and from 
Mrs L McGowan, the Human Resources officer of the second-named respondent 
(the relevant ELB).  Dr Barr gave oral evidence in chief separately on behalf of the 
first respondent, together with Mrs J Kerry who had latterly been the Chair of the 
Board of Governors in the period leading up to the transfer to controlled status on 1 
April 2014.   
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34. The evidence in chief, cross-examination and re-examination of each witness was 
heard over three days; Monday to Wednesday, 23 to 25 June 2014.  The tribunal 
heard submissions on Friday 27 June 2014.  Those submissions were received in 
writing and were briefly supplemented orally.  The written submissions are attached 
to this decision. 

 
 On consideration of these written submissions and on our initial consideration of the 

evidence the tribunal concluded it was a possibility, in the sense that it could not be 
definitely ruled out or in at that stage, that the tribunal might conclude that:- 

 
   (i) the claimant had been unfairly dismissed; 
 
   (ii) the claimant had been reinstated by the LRA appeal; 
 

(iii) the claimant had been unfairly dismissed for the second time by the 
first respondent when it failed to accept the LRA appeal; 

 
(iv) the tribunal might in such circumstances rule that employment had not 

transferred to either the second or third respondents; 
 
   (v) a remedies hearing might be held; 
 
   (vi) a reinstatement order could be made against the first respondent. 
 
 In such a scenario, an unfairly dismissed employee would be left without the 

primary remedy of re-employment and indeed without any remedy because the first 
named respondent as a body incorporated under the 1996 Education Order ceased 
to exist in that form on 1 April 2014.  A wronged employee could therefore be 
deprived of any remedy by what was arguably a relevant transfer for the purposes 
of the Acquired Rights Directive and the TUPE Regulations.  That was potentially a 
separate issue to the issue whether or not the sole or principal reason for the initial 
dismissal or for the affirmation of the dismissal was the transfer.  This was rather 
whether an individual could be deprived of a remedy because of a relevant transfer.  
Given the second and possibly the third respondent’s status as a public authority 
and the need to interpret the ARD teleologically, the tribunal required further 
arguments.  The parties were given until 10.00am on 8 July to provide further 
written submissions on this or any other point.  They were directed to exchange 
such submissions.  They are also attached. 

 
 The tribunal panel met on 8 and 9 July 2014 to consider the evidence, the 

submissions and to reach this decision. 
 
35. The parties agreed the dates of 31 July and 1 August 2014 for any remedies 

hearing, should one be required after the tribunal had had time to consider the 
evidence and the submissions and had time to reach a decision on the liability issue 
and the transfer issue.     

 
Relevant Findings of Fact  
 
36. Dr Barr, the school principal, stated that on or about 19 or 20 August 2011, pupil 1 

and her mother made a complaint to the PSNI against the claimant.  They also 
reported another matter allegedly concerning pupil 2.  However, Dr Barr’s 
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contemporaneous note of a conversation with the Education & Library Board stated 
that the complaint had been made by the mother of pupil 1 and not initially by both 
together.  The tribunal concludes that this contemporaneous note was accurate and 
that the initial complaint concerning pupil 1 and pupil 2 was brought to the PSNI by 
the mother of pupil 1..   

 
37. On 22 August 2011, the Education & Library Board Child Protection Officer (CPO) 

telephoned Dr Barr to say that the PSNI had contacted her to report allegations 
against a teacher.  Dr Barr was advised by the CPO to follow the child protection 
policy of the Department entitled “Pastoral Care in Schools” published in 1996.  
Dr Barr made the handwritten note of this telephone conversation referred to in the 
preceding paragraph.  This was clearly a potentially serious matter for any school 
and for any school principal.  The tribunal therefore concludes that any handwritten 
note would have been careful and accurate and that it would not have been 
approached casually.  That handwritten note records the allegation as reported by 
the CPO as:- 

 
  “13 May 2011.  Teacher and pupil were in a photocopy room – he leaves and 

comes back and she says how much will this cost?  He puts his arms around 
her and tries to kiss her.  She pushes him away.” 

 
38. Later that same day, 22 August 2011, the CPO of the ELB met Dr Barr, a PSNI 

inspector and the then chair of the Board of Governors, Dr Proudfoot.  The claimant 
was suspended by letter while the PSNI investigated an allegation on behalf of pupil 
1 of a sexual assault in May 2011.   

 
39. Dr Barr again made a contemporaneous handwritten note of the allegation which 

was the subject of that meeting.  The note stated:- 
 
  “13/5/11 – Print artwork in tech – [the claimant] told her to go with (pupil 3) – 

away one hour – blinds closed in room – asked him price per sheet – no 
price just a smile and a hug – grabbed her around the waist and tried to kiss 
her – texted (pupil 3).  Told (pupil 2) and she said that a similar thing 
happened the previous year.” 

 
40. From 22 August 2011 to 18 January 2013 (the date of the claimant’s acquittal on 

the criminal charge), Dr Barr stated that the PSNI investigated the matter and that 
the school stood back and did nothing.  It would appear that no investigation took 
place by the school during this period.  However it would also appear that Dr Barr, 
in discussions with the PSNI on 19 September 2011 and 20 September 2011 raised 
the possibility of a parallel investigation by the school.   

 
41. The claimant was prosecuted in the criminal courts on one charge of sexual assault.  

That related to the allegation concerning pupil 1.  He was acquitted by the District 
Judge, Judge Copeland.  No written decision is available.  However, the Belfast 
Telegraph report referred to by the LRA at a later stage in the proceedings (but not 
referred to at any stage by anyone on behalf of the school) stated:- 

 
  “But yesterday District Judge Paul Copeland said the Public Prosecution 

Service had failed to prove the case. 
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 He said he had significant doubts, including that the pupil had turned up 
unannounced to get assistance with coursework from the teacher, and the 
teacher had not arranged a time or encouraged her to return alone to collect 
the printout.   

 
 Judge Copeland also expressed concerns about the number of pupils and 

staff who were in the vicinity when the alleged incident occurred, with no less 
than two people having entered the store room when the pupil was in there 
with a teacher. 

 
 He also said that no one had seen her running from the room in distress and 

pointed out that the complainant had not reported the sexual assault to 
anyone including her parents, sister or school until three months later, 
following an overdose.” 

 
42. It was apparent from the evidence of, in particular, Mrs Kerry that the individuals 

involved in investigating this matter and in dealing with the discipline process were 
not inclined to place any credence on press reports.  Mrs Kerry stated in cross-
examination that “I personally wouldn’t rely too much on a journalist from the Belfast 
Telegraph”.  However, they do not appear to have investigated this matter further 
and there is certainly no evidence to suggest that the press report, as supported by 
the claimant and by his solicitor, was in any way inaccurate.  The tribunal therefore 
accepts that this press report is an accurate representation of what occurred.  In the 
absence of any written judgment, a reasonable employer would at least have 
obtained contemporaneous press reports and have put them to the claimant and to 
the other witnesses for comment. 

 
43. The claimant’s then solicitor in the course of the criminal proceedings, 

Mr Martin C Hart LLB of Hart & Company Solicitors, wrote to the school in the 
course of the disciplinary hearing.  Again it is obvious, in particular from the 
evidence of Mrs Kerry, that the school paid no attention to this letter and did not 
regard it as either truthful or impartial.  Both Dr Barr and Mrs Kerry refused to 
comment on this in cross-examination.  Mrs Kerry said ‘the appellant’s solicitor – not 
prepared to comment on that’.  It was clear that the chair of the SSC, the 
disciplinary authority, had told the LRA that this was a letter from the claimant’s 
solicitor and that they didn’t place much weight upon it.  The tribunal will return to 
this point in due course.  However, it is simply extraordinary that a letter from a 
solicitor, who is an officer of the court, should be dismissed in such a cavalier 
fashion and should be so patently and disparagingly mistrusted.   

 
 That letter stated that Mr Hart provided the following information from the trial when 

Judge Copeland gave his verdict of not guilty and when he (Judge Copeland) made 
the following points:- 

 
  “It was common case that the complainant (pupil 1) arrived unannounced at 

the technology department.  There was a discussion regarding work to be 
done and it was agreed between (the claimant) and (pupil 1) that she come 
back later.  The Judge noted that there was no particular time given for the 
return.  It was also common case that (pupil 1) regarded her teacher (the 
claimant) very highly.  The Judge further found that she was regarding her re-
attending relating to a piece of work and was in no way a situation contrived 
by (the claimant).  It was certainly not a ruse to get her back to the class.  He 
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was of the view that it was quite the contrary and that her further attendance 
was actually holding (the claimant) back from his other business of the day. 

 
  The Judge felt the time of (pupil 1’s) return was highly significant with the 

number of people that were present or would have been coming or going 
from the room including another staff member.  It was never suggested to her 
that she should return alone and it may well have been it could have been 
the case that she came back with her friend (pupil 3).  The Judge noted the 
assertion made by the complainant that (the claimant) was fidgety and that 
the blinds were closed and that there had allegedly been a discussion 
regarding the cost of the printing and further the suggestion from (the 
claimant) that “a smile and a hug” would suffice.  Again the Judge had 
difficulty believing this, as (the claimant) would have been aware that there 
would have been other pupils coming in to the room.  In any case this 
conversation was denied and the Judge accepted this. 

 
  He stated that the allegation if accurate would have constituted an offence 

but he had to place the allegation in the context of subsequent defence.  He 
found that there was absolutely no attempt to stop the complainant from 
leaving the room.  It is common case that there was some form of exchange 
of words as it was the complainants last day.  She made her way from the 
technology room showing no signs of being as she had put in her evidence 
“terrified” or with her “heart beating fast”.   

 
  The Judge was keen to point out that having made references to text and 

phone calls, no supporting evidence had been produced by the prosecution 
by way of corroboration from the phone or at all and that the evidence which 
was before the court was solely from the complainant. 

 
  He then moved on to the fact that the first sign of a complaint was following 

(pupil 1’s) admission to the Ulster Hospital on 18 August 2011.   
 
  The Judge went on to confirm that (the claimant) had been willing to give 

evidence to diminish (pupil 1’s) evidence.  Much of the events as set out by 
the prosecution are common case with the exception of the alleged 
“touching”.  (The claimant) makes a complete denial in interview and in court 
and elected to give evidence to be cross examined.  This is significant.   

 
  In a criminal case obviously the burden of proof is on the prosecution to 

make their case with the relevant and admissible evidence, not for the 
defendant to prove his innocence.  Judge Copeland made the point that as a 
Judge sitting without a jury there would have to be an exacting standard of 
proof and that any doubt should firmly favour the defendant.  He again noted 
the late complaint made three months after the event at a time during which 
the complainant had spent a considerable personal time with her family 
including a holiday with her sister.  He noted that (the claimant) gave a 
detailed account of the day in question and that his evidence was not 
contradicted.  He was able to detail the environment in which he was 
working.  It was obvious that other members of staff or pupils could have 
appeared in to the room at any time.  There was the potential of an entire 
class to be only feet away.  The complainant herself accepted that other 
people had visited the room during her time alone with (the claimant).  The 
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fact that (pupil 1) was accompanied by a friend earlier would suggest 
therefore that she may also return with a friend again.  It was noted again 
that (the claimant) had also sent for another pupil to attend and this pupil 
could have appeared at any time without notice and did in fact eventually 
appear.  All of this was uncontested and undisputed by the complainant.  It 
was also uncontested that another pupil (named) could well have just been 
outside the door having been requested to attend.  A picture was therefore 
painted of a busy buzzing environment.  At this stage the Judge paused to 
ask himself would he really have taken such a reckless risk.  This alone the 
Judge stated created significant doubt.   

 
  The Judge went further on to note (the claimant) also saw (pupil 1) in class 

and on occasion thereafter and again helped her with work.  She engaged 
with him again and spoke with him.  There was ample time for her to have 
made a complaint. 

 
  On the day of the events there was also compelling evidence to show that 

(the claimant) accompanied (pupil 1) to the materials store in relation to the 
search for a glue gun.  This was through a classroom populated by pupils 
and there was no evidence of her being distressed, sick or upset. 

 
  The claimant had denied unequivocally the allegation put to him.  He had 

good cause for his memory to be good in relation to the day as it was the last 
day of school for the sixth formers and he was packing up his material, 
shutting down the department, including the blinds, which was a normal 
routine for him and the Judge accepted this. 

 
  The Judge went on to specifically refer to the desirability of corroboration in a 

case such as this.  He could find none and this was accepted by the 
prosecution.  There was no independent evidence of a recent complaint.  The 
complainant choose (sic) to tell nobody and no evidence was adduced.  The 
complaint also came against the background of poor A level results where 
she had not performed as well as expected.  She was admitted to hospital 
with a suspected overdose but at that time there was no mention of the 
assault.  What she did however state was that she had not got her desired A 
level results which were poor, had become upset and that she should have 
done better.  There was also evidence given in relation to an argument with 
her mother and a recent bereavement.  She also recently had her septum 
pierced against the wishes of her mother and there had also been a quarrel 
with her sister. 

 
  In the end (the claimant) had a clear record, previous good character which 

was not challenged and therefore in the Judge’s view there was an 
unlikelihood that he would commit such an offence.  He was entitled to a 
considerable weight to be given to his own evidence. 

 
  The Judge ended by saying he had many doubts in relation to the case and 

therefore found (the claimant) not guilty.” 
 
44. The letter written by Mr Hart LLB was clear and detailed.  It noted in particular that 

the judge had referred to the standard of proof applicable in a criminal case but it 
had also listed particular inconsistencies and improbabilities which could and should 
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have been of interest to those properly assessing the matter on a lower standard of 
proof i.e. on a balance of probabilities.  The tribunal will return to that matter later in 
this decision. 

 
45. The tribunal accepts, in the absence of any evidence to the contrary, that Mr Hart’s 

report of the Judge’s remarks, supported by the claimant’s evidence and supported 
by the report in the Belfast Telegraph and indeed being the careful report of an 
officer of the court, was accurate and that it was not in any sense meant to be, or 
was, misleading.  The first-named respondent was not entitled to disregard it in the 
way it did.  

 
46. Pupil 3, despite having been asked on two occasions to give evidence on behalf of 

the PPS in the criminal prosecution, did not attend the criminal hearing to support 
her friend, pupil 1, who had made the allegations against the claimant.  The first-
named respondent, if it had been acting as a reasonable employer, would have 
raised this issue with pupil 3 and would have considered it.     

 
47. Following the claimant’s acquittal by Judge Copeland, Dr Proudfoot, the then chair 

of the Board of Governors, asked Dr Barr to conduct an investigation into the 
allegations.  This was done by an investigation panel comprising three governors 
i.e. Mr Proudfoot, Dr Barr and Mrs Brangham.  A separate Staffing Sub Committee 
was set up to deal with any disciplinary charge, comprising Rev Auchmuty, 
Dr Gillian Clarke, Mr Corbett and Dr Patterson.   

 
48. The remit for the investigation, as set out by Mr Corbett in writing, and which 

appears in the “remit” document [406] was clear and precise.  It stated that:- 
 
  “To enable the members of the Staffing Sub Committee to progress their 

consideration of the other two cases, I would be grateful if you would 
undertake an investigation to clarify what may be considered as established 
facts in the (pupil 1) and (pupil 2) cases.” 

 
 The reference to “the other two cases” was meant to differentiate these two cases 

from an earlier matter in 2008 involving a complaint by an adult cleaner to which the 
tribunal will return later in the decision.   

 
49. Despite the clear terms in which the remit for the investigation was set out, Dr Barr 

was clear that he and the investigation panel regarded the remit of the investigation 
quite differently.  The investigation panel did not believe it had to establish facts.  
The job of the investigation, as he saw it and as the investigation panel conducted 
it, was simply to gather statements and to put them forward to the Staffing Sub 
Committee without comment.  Dr Barr was unable to explain why he and indeed the 
rest of the investigation panel had not read or had not understood the remit set out 
by Mr Corbett.   

 
50. The investigation panel collated the transcripts of PSNI interviews and conducted 

15 interviews. 
 
51. The investigation panel interviewed pupil 2 on 4 March 2013 [409].  Pupil 2 had not 

been a witness to the alleged incident involving pupil 1 but pupil 1 had telephoned 
her shortly afterwards.  When asked to recount the content of that telephone call, 
pupil 2 stated that she had been told by pupil 1 that:- 
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  “She said she was in the technology printer room, first store off a side room 

where the big printer was.  He hugged her and said something like I’m going 
to miss you, will you miss me?  She is a very shy girl.  She said she had her 
head down and no eye contact, and it was very awkward.  She tried to leave 
as quickly as possible.  She did tell me other things but that’s all I can 
remember.” 

 
 There was no mention in that attempt of an attempt to kiss pupil 1.  This 

contradicted the earliest accounts of this alleged incident as reported to Dr Barr 
(paras 37 and 39 above).  However, this was not a matter which the investigation 
panel raised with pupil 2 or pupil 1 for explanation.  A reasonable employer would 
have done so. 

 
52. The PSNI transcript of the interview with pupil 1 refers to two separate assaults: one 

where the claimant allegedly hugged her from “behind the side” and one where the 
claimant was facing her.  This apparent inconsistency with what was allegedly 
reported by pupil 2 was again not considered by the investigation panel.   

 
 The PSNI transcript of the interview with pupil 1 recorded her saying that she (pupil 

1) had used the Blackberry Messaging Service to contact pupil 2.  The interview 
conducted by the investigation panel with pupil 2 referred to “the phone 
conversation”.  There may have been an explanation for the apparent inconsistency 
but again the investigation panel did not investigate it.   

 
53. The interview with pupil 2 then turned to the alleged incident in 2010 which had 

been reported to the PSNI by the pupil 1’s mother.  Pupil 2 made it plain that she 
had not reported this incident to the police but that the police had come to her 
following the complaint in relation to pupil 1.   

 
 This was a complaint which was not taken further by the PSNI as part of the 

criminal prosecution.  The investigation panel do not appear in the first interview to 
have raised the details of this allegation at all with pupil 2.  They relied solely on the 
transcript of a PSNI interview with pupil 2 [216].  She referred in the investigation 
panel’s interview at one point to it being “just gossip in the Year” and that she had 
told a friend.  She also stated that was the reason she gave up technology in upper 
sixth and it was because she could not trust the teacher (the claimant).         

 
54. Pupil 2 attended for a second interview with the investigation panel on 

20 March 2013.  She accepted that most of the help she had received in relation to 
the technology project came from Mr David Scott and the claimant.  She had also 
asked the claimant in particular about this technology project.  She stated that the 
claimant had a friendly helpful manner and that he was a good teacher. 

 
 At the end of reading the details of the two internal interviews, any reader would 

have had difficulty in trying to ascertain solely from the documents the basis of the 
alleged complaint which appears to have occurred at some stage in 2010.  The 
investigation panel did not really investigate it.   

 
At no point was the “pupil” whom, she allegedly told about the alleged incident, 
interviewed by the investigation panel.   
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At no point were the inconsistencies with Ms Hazel Neil’s (see later) statement put 
to her or to her mother.  Dr Barr was not sure the investigation panel had discussed 
this at all.  Since Pupil 2’s second interview was the day after Hazel Neill’s interview 
this is puzzling.  Dr Barr’s comment to the industrial tribunal that this was not an 
obvious enquiry “to us”, indicates that the investigation panel had accepted only the 
story of the pupils and was not interested in considering anything to the contrary.    
 
At no point was pupil 2 asked by the investigation panel for the personal e-mail 
address which she had allegedly been given by the claimant.    
 
The investigation panel did not put the claimant’s case to her for comment.  His 
statement that he had given her personal assistance with her project some 5-10 
times after the time of the alleged incident in 2010 was not put to her.   

 
55. Another inconsistency in the pupil’s testimony was that pupil 1 in the transcript of 

her PSNI interview [197-198] said pupil 2 had told her mother of the 2010 allegation 
after her exam results.  Pupil 2 in her internal investigation interview [412] said she 
did not tell her mother.  That should have been checked and if there was a plausible 
explanation for this apparent inconsistency, it should have been tested.  Again the 
investigation panel did not appear to be interested in anything that questioned the 
pupil’s allegations. 

 
 Dr Barr in his cross examination before the tribunal agreed he should have 

checked, but this of course was much too late. 
 
56. In a similar vein, the investigation panel knew that the claimant was raising the 

issue of pupil 1’s overdose.  This overdose and her failure to mention the alleged 
assault (or assaults) to hospital staff was not put to pupil 1 in her subsequent 
interview on 8 April 2013. 

 
 Again, Dr Barr in his cross examination was unable to put forward any reason why 

this obvious point had not been raised with pupil 1.   
 
57. Pupil 3 said [418] the joint visit to the technology department with pupil 1 on 

13 May 2011 had been before lunch.  Dr Barr in his cross examination said he was 
clear this joint visit had been in the morning.  However pupil 1 [114] said in her 
police interview it had been about 2.00pm. 

 
 Again the inconsistency was simply ignored by the investigation panel.   
 
58. Another obvious inconsistency was that pupil 3 said at [419] that during the first 

(joint) visit on 13 May 2011 the blinds were closed and pupils were not there.  
However, pupil 1 in her PSNI interview [115] said that the blinds were open. 

 
 Again this obvious difference was not noticed, or if it was noticed, the investigation 

panel did not seek any explanation. 
 
59. Pupil 1 said in her PSNI interview [117] that during the first visit on 13 May 2011 

that the claimant had a class.  That obviously contradicts pupil 3’s version that the 
place was empty. 
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 When it was put to Dr Barr in cross-examination that there was a glaring 
inconsistency, his response was “There may be, yes”.  However, this had not been 
investigated or tested at the appropriate time.   

 
60. The claimant stated in his statement at paragraph 42 that the alleged incident 

during the second visit of pupil 1 on 13 May 2011 occurred when he was teaching a 
year 13 class.  When this was put to Dr Barr, his response was “I don’t know”. 

 
 This strikes the tribunal as a very simple and obvious point for the investigation 

panel to have checked at the time of the investigation.  Dr Barr as principal would 
have known where any class was at any time.  He didn’t bother to check.  At the 
time of this tribunal hearing, he still had not bothered to check. 

 
61. The claimant made it plain in his interview [490] that Mr David Scott the technician 

was coming and going at the time of the alleged incident on 13 May 2011.  It was a 
busy afternoon.  Again this was an issue which had attracted the attention of Judge 
Copeland. 

 
 No investigation was made and this was not checked with Mr David Scott.   
 
 Dr Barr said initially in cross examination that neither pupil 4 or David Scott had 

corroborated what the claimant had said about a busy environment.  However, 
when challenged, Dr Barr agreed that this issue had not even been put to 
Mr David Scott.  It was “my mistake”. 

 
 Pupil 4 in her interview could not remember anyone being in the store when she 

was there for a brief period.  She did not rule it out.  Furthermore, she remembered 
other girls being “around”.    

 
 There is nothing in pupil 4’s evidence or in Mr Scott’s evidence which was of much 

assistance in determining this point.  The right questions were not asked by the 
investigation panel on this crucial point.  

 
62. When Dr Barr was asked in cross examination whether it was at all likely that an 

assault would have taken place on such a busy afternoon, Dr Barr responded that 
the claimant may have been excited because he was going to the rugby semi finals 
in Dublin that afternoon.  That response was bizarre.  The tribunal is not aware of 
any spike in the number of sexual assaults around Ravenhill or Landsdowne Road 
on match days.  That response (promptly retracted) illustrated a casual and 
unthinking approach to this investigation.      

    
63. The next transcript of an interview by telephone was an interview with pupil 3.  

Pupil 3 was the pupil at whose house pupil 1 made the telephone call to pupil 3.  
She had also gone with pupil 1 to the technology department in the first visit on 
13 May 2011 to get work printed.   

 
64. Pupil 3 was not present during the second visit to the technology department on 

13 May 2011.  When describing the alleged incident on the second visit, pupil 3 
stated that pupil 1 had stated that “he tried to hug her and she tried to avoid it”.  
Pupil 3 reported that pupil 1 had “said she was going to get printouts and he had 
been acting strange, the blinds were closed and the door closed.  She said when 
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(the claimant) was trying to hug her she said she was embarrassed.  He said not to 
say anything”. 

 
 Pupil 3 then said that pupil 2 had earlier told her that pupil 2 had felt uncomfortable 

around the claimant.  Pupil 1 then texted pupil 2. 
 
 When pupil 3 was asked why this had not been reported at that time, she stated that 

“because she (pupil 1) was not sure at the time if she was overreacting.” 
 

- “She was not sure if she had interpreted it correctly, she was afraid she had 
overreacted.” 

 
Any ordinary observer would have found it odd and worthy of further investigation 
that an alleged attempt by a teacher to either hug or to kiss a female pupil was 
something where there could have been a doubt about “overreaction” or any doubt 
about whether the female pupil had “interpreted it correctly”.  However this was not 
something that was apparently raised or queried by the investigation panel in either 
the interview with pupil 3, the interview with pupil 1, or indeed in the report of the 
investigation panel to the Staffing Sub Committee. 
 
It is odd that the investigation panel did not try to obtain pupil 3’s police statement.  
It is also odd that after deciding at their meeting on 8 February 2013 to obtain 
pupil 1 and pupil 2’s second “depositions” to the PSNI, they failed to do so or to 
enquire further.   
 

65. The investigation panel conducted a telephone interview with pupil 1 on 
4 March 2013.  When asked why she had not reported the alleged incident on 
13 May 2011, pupil 1 did not state as had been reported earlier by pupil 3 that she 
had been unsure whether she had “misinterpreted” the event or that she had been 
unsure whether she was “overreacting”.  She said instead that she had thought it 
would be better not to report it.  She stated that the claimant had two young kids 
and she didn’t want to mess up anything “family wise”. 

 
 The obvious difference between these two versions was not raised by the 

investigation panel, was not tested and was not reported on in the report to the 
Staffing Sub Committee.  That is something that a reasonable employer would have 
done. 

 
66. The school conducted a second interview in person with pupil 1 on 8 April 2013.  

She was asked again why she had not gone to the police earlier.  She put forward 
an expanded and different version of events i.e. that:- 

 
  “Two years ago everything was chaotic for me, my granddad had just died 

and I did not want to add to atmosphere in the house.  I did not want to tell 
anyone about it and cause more upset. 

 
  Also because [the claimant] had two kids, it would ruin their family life”. 
 
 Again, the variation was not put to pupil 1 as it should have been.  
 

Pupil 1 was not challenged about her poor examination results, her alleged row with 
her mother or her overdose.  She was not asked why she had mentioned these 
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matters to hospital staff but had not mentioned the alleged assault by a teacher, 
even to explain her poor examination results.  These were obvious steps that any 
reasonable employer would have taken in these circumstances.    

 
67. Pupil 1 was asked how she felt when the criminal court had decided its verdict.  

That seems to have been an extraordinary question for any investigation panel to 
ask in these circumstances since it could not possibly have had any bearing on the 
original allegations and since they had decided to ignore the decision of the criminal 
court.  However, pupil 1 stated that she felt terrible and quite shocked.  Dr Barr then 
made an even more extraordinary intervention.  He stated:- 

 
   “Policewoman said you were a very good witness all along”.   
 
 Pupil 1 was then asked whether she felt “cheated” by the process.  Throughout this 

part of the interview, pupil 1 was effectively congratulated by the investigation panel 
and there appears to have been no consideration of why her evidence had not been 
accepted in the criminal court and indeed no attempt to test that evidence against 
the lower standard of proof on the balance of probabilities or indeed to test it at all.  
Her evidence seems to have been automatically and completely accepted despite 
obvious inconsistencies and improbabilities which had been highlighted by the 
criminal court and by other evidence. 

 
Importantly, the investigation panel did not ask pupil 1 or indeed pupil 2 for her 
second PSNI “deposition”.   

 
68. The investigation panel then interviewed Mr David Scott, a technician.  Mr Scott 

made it plain that he would have been in and out of the work room where the 
alleged incident in May 2011 had taken place and that other pupils and staff, 
including Dr Driscoll would have also done so. 

 
69. In a second interview with Mr Scott on 20 March 2013, Mr Scott confirmed that 

pupil 2 had given up technology in year 13.  He stated that the claimant had “helped 
her a lot”. 

 
70. The next transcript of an interview was Mr Stephen Dempsey, the ICT Manager, on 

5 March 2013.  Mr Dempsey stated that girls would be in the relevant room regularly 
and that he indeed would have been in the area “quite a lot”. 

 
71. The next transcript of an interview was with Mr John Driscoll, on 5 March 2013.  He 

was a technology assistant.  He was asked a lot of questions in general about this 
area and about the work procedures in that area.  However he does not appear to 
have been asked about the specific day and the specific incident in 2011. 

 
72. The next transcript of an interview was Ms Ann Spence, a teacher, on 

5 March 2013.  This teacher was asked whether she regarded pupil 1 as being 
reliable or trustworthy.  She stated:- 

 
   “I could not say she was trustworthy or not trustworthy”. 
 
 She was not asked whether she regarded the claimant as trustworthy or 

untrustworthy.  However, she volunteered that when teachers had been told to 
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check girls’ uniforms, she remembered the claimant saying that, “no way would I get 
involved in anything like that”.  

 
 Ms Spence was not asked about the claimant’s credibility or behaviour. 
 
73. The next transcript of an interview was Mr Simon Irvine, a teacher, on 

5 March 2013.  He was asked whether he found pupil 1 to be reliable and 
trustworthy.  He stated:- 

 
  “I certainly had no major issue with “pupil 1”.  I was her head of year.  Any 

contact would have been about minor infringements, uniform, non attendance 
in class.   

 
 He stated he had no reason to question her integrity but he stressed that he had 

very little contact with her. 
 
 Mr Irvine was not asked any questions about the claimant’s credibility or behaviour.  
 
74. The next interview was with Mr Finch, another teacher.  When asked whether he 

considered pupil 1 reliable and trustworthy he said “I would have no issue at all”.  
He stated that he had no child protection concerns or general concerns in the 
Technology Department, where the claimant worked.  He said he had been aware 
of a previous incident which involved a cleaner in 2008.  He stated:  “It was in 
relation to a cleaner being moved to a different area”. 

 
As far as pupil 2 was concerned, he stated he knew her the least.  He referred to 
another incident where she had been bullied by other girls and referred to her father 
being the Vice Principal of the school. 
 

75. There then was an interview with the claimant on 6 March 2013.  The trade union 
representative was in attendance.   

 
 The investigation panel raised the alleged incident in 2008 concerning a complaint 

made by a female cleaner.  That was a matter in which insufficient evidence had 
been found to support the complaint and where it had been dealt with in an informal 
manner. 

 
76. After asking general questions the panel dealt with the complaint apparently made 

on pupil 2’s behalf regarding an alleged incident in March 2010.  At this point it 
seemed clear in the interview that this allegation was that pupil 2 had been asked 
by the claimant to rate his teaching skills and that he had given her a post-it with his 
personal e-mail address on it.   

 
 It should be noted that at no stage in this process did the school ask pupil 2 to 

disclose the personal e-mail address that she alleged that she had received from 
the claimant.  In any event, the claimant denied that this incident had ever occurred.  
He stated that he asked pupil 2 why she had given up technology but that pupil 2 
had found certain areas of technology e.g. pneumatics difficult.  Pupil 2 had told him 
that she was doing art now instead of technology and that she had found some 
parts of technology difficult. 
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 The claimant pointed out in some detail that he had assisted pupil 2 with her 
technology project and furthermore that he had assisted her much later than the 
alleged time of the complaint in finding a particular type of adhesive to finish her 
project.   

 
77. In relation to the allegation relating to pupil 1 on 13 March 2011, the claimant gave a 

full explanation of what he doing that day.  He was preparing to go to Dublin to see 
the rugby semi-finals.  He was clearing up the area for the end of term.  He was 
organising exam papers for the next week.  He stated that John Driscoll had a class 
that day.  Pupil 1 and pupil 3 had come in to try and get something printed.  They 
could not do so.  They agreed to come back after lunch.  Pupil 1 returned later 
alone and asked to print a document.  He explained that he had a year 13 class to 
attend to.  He referred to different pupils and staff being in the area.  He stated in 
particular that Mr David Scott had come into the room.  He stated that he had no 
reason to be concerned.  Pupils were outside.  The technician was coming and 
going.  It was a busy afternoon.  He denied the allegation. 

 
78. He stated that pupil 4 who had given evidence on his behalf in the criminal court 

had said that she had seen nothing unusual in his manner and that he had seemed 
perfectly normal on that day.   

 
79. The claimant was then asked whether he had signed pupil 1’s shirt with the 

message “this was smells like wee”.  He accepted that he had done so.  It was 
apparent in the course of this tribunal hearing that it had never been the accusation 
that the shirts had been worn by pupils at the time they had been signed.  The 
claimant explained that this particular statement was from a popular comedian 
called Graham Norton.  He stated that pupils often asked teachers to sign their 
shirts when they were leaving the school. 

 
 The investigation panel does not appear to have considered whether a pupil who 

had been left “shaking” after one (or two) assaults by a teacher would have asked 
that teacher to sign her shirt on leaving the school.  A reasonable employer would 
have enquired more closely into this issue and into the alleged times of these 
incidents.    

 
80. The claimant raised the issue of pupil 1’s examination results, her piercing, her row 

with her mother and her overdose.  He stated specifically that pupil 1 had told the 
hospital in the context of her overdose that she had bad exam results.   

 
81. The next transcript of an interview was with pupil 4.  She was asked about the 

evidence she gave in court relating to an incident on 13 May 2011.  She stated that 
she had returned just after 2.00pm on that day because the claimant wanted a 
missing image put into her coursework.  She stated that there were other girls 
around but she could not remember who they were.  She had spent some 10 or 15 
minutes working on the computer and approximately five minutes working on the 
printer.  She had not noticed anything unusual about the claimant’s attitude.   

 
82. The next transcript was an interview with a teacher, Ms Hazel Neil.  When she was 

asked why pupil 2 was no longer studying technology she stated that pupil 2 had 
not said anything but pupil 2’s mother had.  At a parents’ meeting she had said that 
pupil 2 had had a hard year with one thing after another.  She had boyfriend trouble 
and her car was stolen.  She had said there had been four or five situations and an 
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issue with a teacher.  She said that she would not go into that because it had been 
“sorted.” 

 
 Dr Barr made it plain that there was no indication in any evidence before him or 

before the investigation panel that this reference to an issue with the teacher was a 
reference to the claimant.  Since the reported statement by pupil 2’s mother referred 
to an issued being “sorted” is seems unlikely that it referred to the allegation 
involving the claimant.  It was in any event an obvious issue that should have been 
checked by the investigation panel.  Dr Barr repeatedly stated that they were not 
trained investigators.  However, none of this requires specialised training.  It simply 
requires the investigation panel to have approached this matter carefully and with 
an open mind.  It did neither.    

 
Disciplinary Process 
 
83. As indicated elsewhere, the first named respondent did not provide any witness who 

actually took part in the Staffing Sub Committee to give evidence in the tribunal in 
relation to either their procedure or their reasoning.   

 
84. The SSC met on six occasions i.e.  
 

(i) 14 February 2013 
(ii) 16 May 2013 
(iii) 31 May 2013 
(iv) 19 June 2013 
(v) 21 August 2013 (disciplinary hearing) (morning and afternoon) 
(vi) 28 August 2013 

 
The full Board of Governors met on two relevant occasions i.e. 
 

(i) 19 September 2013 
(ii) 12 December 2013. 
 

85. Before the report of the investigation panel was received by the Staffing Sub 
Committee (SSC), the SSC met [585] on 14 February 2013.  They discussed the 
case.  At this point the SSC illustrated that they had failed to properly understand 
how the complaints to the PSNI originated.  At paragraph 4.3, Mr Corbett, the chair 
of the SSC, stated:- 

 
  “Mr Corbett explained that the two pupils went directly to the police and 

initiated a criminal case, following which, the claimant had been found not 
guilty.” 

 
 It is clear from the evidence, that neither pupil, who were 17 or 18 years of age, 

went directly to the police.  The police only became aware of the allegations and 
only commenced a criminal investigation following a complaint by the mother of 
pupil 1.  No pupil had themselves initiated a criminal case or indeed an internal 
complaint to the first named respondent. 

 
86. The first meeting of the SSC after receiving the report of the investigation panel was 

on 16 May 2013.  [588].  Dr Barr was in attendance to answer any questions on that 
report.   
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 In paragraph 6.1 of the minutes of that meeting, the SSC recorded:- 
 
  “There was some debate as to whether the Board had to ratify the decision 

of the Staffing Sub Committee before a dismissal letter (tribunal’s 
underlining) could be sent out or whether the Staffing Sub Committee had the 
authority to make the decision and send out the letter.  There was some 
ambiguity in the policy as to the process.” 

 
87. The tribunal has heard and has considered the cross examination of Dr Barr in 

relation to this entry in the minutes.  No satisfactory explanation has been produced 
by Dr Barr.  It is clear to this tribunal that the SSC at this early stage in the 
procedure were already contemplating and directing their attention towards a 
dismissal.  It was the only outcome that was being specifically considered by the 
SSC.  There was a reference to a dismissal letter and to nothing else.   

 
 Those remarks were not qualified by words such as “should a dismissal be the 

eventual outcome of the SSC considerations”.  No other outcome appears to have 
been in the contemplation of the SSC.   

 
88. The next meeting of the SSC was [592] on 31 May 2013.  Dr Barr was again in 

attendance at that meeting to provide any necessary clarification. 
 
 The SSC then appears to have continued the confusion about its role and the role 

of the investigation panel in the disciplinary process.  At paragraph 6.0 Mr Corbett 
stated:- 

 
  “Mr Corbett said that the purpose of the meeting was to decide if (the 

claimant) had a case to answer with regard to the following incidents –”.  
 
 As indicated above, the investigation panel had ignored its duty to establish facts. 
 

If matters had been left at that point there would have been simply a case of the 
investigation panel failing to have any regard to its stated remit and the SSC then 
for some reason taking over responsibility for what may have been part of that remit 
i.e. deciding if there had been a case to answer before moving on to a disciplinary 
procedure. 

 
89. However, the SSC appears to have gone considerably further.  In fact it appears to 

have completely decided against the claimant in relation to the two main charges at 
that point.  In the minutes, it proceeded to assess the credibility of various identified 
witnesses i.e. the claimant, and pupils 2, 3 and 4.  After discussing the credibility of 
each of those individuals and after discussing various parts of the statements or 
interviews, the SSC then at paragraph 8.5 of the minutes for 31 May 2013 decided:- 

 
  “After consideration of all the information the Committee unanimously agreed 

that, on the balance of probabilities (pupil 1) was telling the truth and (the 
claimant) had a case to answer.” 

 
It seems extraordinary that at this early stage in the proceedings, the SSC had 
unanimously determined that, where there was a clear conflict of evidence, pupil 1 
was “telling the truth”.  Effectively the matter was determined at that point.  It was 
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not simply a case of establishing a prima facie case or a case to answer; it resolved 
the clear conflict of evidence in favour of the pupil 1 and against the claimant.     

 
90. At paragraph 8.7 the SSC continued in this vein and determined:-   
 

  “The Committee unanimously agreed that, on the balance of probabilities, 
unprofessional conduct towards a pupil took place on the day in question.” 

 
91. In subsequent paragraphs of the minutes, it seems that a debate then took place as 

to whether or not the “offence” which was accepted as having happened, amounted 
to serious or gross misconduct.  The Committee appeared at this stage to have 
moved far beyond any consideration of whether or not the “offence” had occurred at 
all.  That matter appears to have been completely and irrevocably determined.  In 
fact the SSC went on to record at paragraph 8.11:- 

 
  “There was some discussion on whether there was an option to enhance the 

sanctions due to the seriousness of the incident and what appeared to be 
repeated incidents.” 

 
92. The minutes of the SSC then proceed to another issue where it again seems plain 

that the SSC had moved to a final decision at this early point without ever having 
met the claimant or ever having allowed him to put his case to the SSC.  In fact, it 
was even before disciplinary charges had been laid.  In relation to the allegation 
made by pupil 2 following her nomination by the mother of pupil 1, the SSC stated 
at paragraph 9.3:- 

 
 “It was noted that no physical contact had taken place.  After discussion, the 

members unanimously agreed that, on the balance of probabilities, (pupil 2) 
was telling the truth, however, they were of the opinion that no offence had 
occurred and (the claimant) had no case to answer.” 

 
 Even though at this stage the SSC had found that there was no case to answer in 

relation to this allegation (a decision which it later reversed) they had again decided 
who was telling the truth in a situation where there was a clear conflict of evidence.   

 
93. In relation to this separate allegation of writing on pupils’ shirts (which apparently 

were not worn by the pupils at that time) the SSC again unanimously agreed that 
there was a case to answer.  It is not clear whether the charge had already been 
determined.  However this was a charge where there was no significant dispute on 
the facts and no issue on credibility.   

 
94. At the same meeting on 30 May 2013, it is plain from paragraph 7.10 of the minutes 

that the SSC had considered that, in relation to pupil 3, and her failure to turn up to 
give evidence on behalf of the criminal prosecution, that “it may be possible that she 
was not called”.  That was in direct contravention to the clear evidence of the 
claimant.  Dr Barr could not say in cross-examination whether it had been checked 
in any way either with pupil 3 or with the PSNI or PPS.  No evidence was produced 
to establish that this remark in paragraph 7.10 was based on anything other than 
speculation.  If such evidence had existed, it would have been produced.  The 
failure of pupil 3 to turn up to give sworn evidence in support of her friend’s 
allegations was something which a reasonable employer would have considered 
and would have weighed on the balance.  These pupils were at the end of their 
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second level education and were aged 17 or 18 years.  The first named respondent 
does not appear to have considered this in any meaningful way.      

      
95. It is probably worthwhile stating again that the members of the SSC did not attend 

the tribunal hearing to give evidence or to explain their reasoning.  The tribunal was 
therefore left with the written minutes of the SSC and with the limited clarification 
given by the claimant, Dr Barr and Mrs Kerry. 

 
96. The next meeting of the SSC was on 19 June 2013.  Dr Barr was only present for 

the start of the meeting at which he appeared to be passing on legal advice about 
sexual harassment.  It is not clear why such advice was either sought or was 
passed on to the SSC because the claimant had not been charged with sexual 
harassment.   

 
97. The SSC minutes record that the complaint in 2008 from an adult cleaner was being 

treated as of a similar nature to the incidents now being investigated.  As indicated 
above, no one was present during the industrial tribunal hearing who could explain 
how that conclusion had been reached.  However it is entirely unclear how the SSC 
could properly have reached that conclusion.  There had been no finding of guilt 
and no penalty had been imposed in relation to the 2008 complaint.  There had in 
fact been no disciplinary action at all.  The claimant had been given advice about 
some remarks which he had made to an adult contract cleaner.  That advice had 
been given in an “informal discussion”.  The claimant had been told that it was likely 
that inadvisable comments made by him had led to a misunderstanding.   

 
 Given all of that, it is extremely difficult to understand how the SSC reached the 

conclusion that the 2008 incident was something that should be taken into account, 
to any extent, as “a matter of a similar nature”.  If the 2008 incident had indeed been 
of a similar nature to the allegations relating to 2010 and 2011, it would not have 
been dealt with in the manner that it was.   

 
98. The minutes of the SSC on 19 June 2013 then turned to the allegation which had 

been made by pupil 2.  This is the allegation that the SSC had previously rejected 
and where they had determined that there had been no case to answer.  The 
decision to revisit this issue was apparently made on solicitor’s advice.  The 
discussion of the alleged incident which gave rise to this allegation by pupil 2 was 
recorded on the basis that the incident, which was strenuously disputed by the 
claimant, had actually taken place.  Mr Corbett, the chairman, reminded the 
members of the SSC that they had decided pupil 2 was telling the truth.  For 
example, the minutes record:- 

 
   “- Whilst (the claimant) offered (pupil 2) his personal e-mail –” 
 
  “She dropped Technology and did not want her younger sister to be in (the 

claimant’s) class.  In order to remind themselves of the full facts the 
Committee read through (pupil 2’s) statement in detail.” 

 
 The tribunal notes in particular the reference to “the full facts” which the SSC 

apparently preferred to an obvious alternative i.e. “to one version of the disputed 
facts”.   
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99. A disciplinary letter issued to the claimant on 25 June 2013 inviting him to the next 
meeting of the SSC on 21 August 2013, which was to be the disciplinary hearing.  
The letter set out three charges:- 

 
(i) in or around a date in March 2010 you acted inappropriately with a 

year 13 pupil in the technology department of __________________ 
school; 

 
(ii) on 13 May 2011 you acted inappropriately with a year 14 pupil in the 

technology department of __________________________ school; 
and 

 
(iii) in or around May 2011 you wrote inappropriate comments on the 

shirts of two year 14 pupils.” 
 

 The disciplinary letter which issued after the SSC had discussed legal advice in 
relation to sexual harassment did not purport to charge the claimant with sexual 
harassment and did not refer in any way to sexual harassment. 

 
100. The disciplinary hearing then proceeded to take place on 21 August 2013.  The 

SSC heard the appeal.  The claimant attended represented by Mr Alastair Donaghy 
of the ATL.   

 
101. The minutes record that the chairman of the SSC, despite the fact that the SSC had 

unanimously found that the claimant had been guilty of inappropriate conduct i.e. 
had unanimously determined the conflict in evidence in relation to the first two 
charges before the charges had even been formulated, stated that if the claimant 
was found guilty of misconduct, the SSC may decide to issue him with a verbal 
warning, written warning, a final written warning or to dismiss him with or without 
further notice.  He stated in particular that these sanctions were subject to the 
claimant’s:- 

 
  “right of appeal under the procedures sent out in the Disciplinary Procedures 

for Teachers.” (TNC 2007/5) 
 
 This clear acknowledgement that any decision to impose sanctions was “subject to 

appeal” is of some significance when considering the first respondent’s later actions 
in relation to a successful appeal. 

 
102. Mr Donaghy relied on the description of the criminal proceedings and of the ruling of 

District Judge Copeland which was set out in a letter from Mr Martin Hart LLB.  That 
was read out to the SSC and a copy was provided. 

 
103. The claimant raised the issue of the letter from pupil 1’s mother to Dr Barr which 

referred to an earlier telephone conversation between pupil 1’s mother and Dr Barr.  
The claimant asked why there had been no record of this telephone conversation 
and whether any other conversations had taken place.  This seems to this tribunal 
to have been a legitimate question to have been raised by the claimant.  However 
the chair of the SSC simply stated that the claimant was there to present his case 
and it was not for the SSC to answer questions.  The origin of these complaints was 
a legitimate area of enquiry for the claimant and a proper subject for consideration 
by the SSC.     
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104. The claimant pointed out that the third disciplinary charge i.e. the shirt writing 

incident had never been mentioned before to the PSNI or to the criminal court and 
that it had only appeared after the decision of the criminal court.  It was not brought 
to anyone’s attention during the investigation.   

 
105. The claimant then pointed out that pupil 1 had not referred the matter to the police.  

It had been reported to the police by her mother when pupil 1 had been in hospital 
(with an overdose).  He pointed out various matters including that there was an 
obvious contradiction between pupil 1 and pupil 3 in relation to the blinds being 
closed during their first joint visit to the technology department.  He referred to the 
two different versions from pupil 1 and pupil 3 about the timing of that first visit.  He 
pointed out that a CCTV camera in technology could have identified the timings.  He 
stated that at the time of the second visit, after 3.00pm, there would have been a 
number of people around, including pupils, in the main room.  He denied the 
allegation in relation to the alleged incident on 13 May 2011.  He pointed out that 
pupil 1 had returned to either get or to remove a glue gun and that she had not been 
upset.  He stated that there was a year 13 class at that time in the technology 
department.  The tribunal notes that the principal, Dr Barr, had never checked 
whether this was correct and that Dr Barr had never been asked by the SSC to 
check whether this was correct.  It would have been a simple matter of checking the 
timetable 

 
106. Turning to the allegation made by pupil 2, he pointed out that pupil 3 had said that 

pupils had been given a telephone number and an e-mail address but that neither 
pupil 1 or pupil 2 had mentioned a telephone number.  

 
107. The claimant pointed out other contradictions e.g. that pupil 1 had said that she had 

spoken to pupil 3 on the phone whereas pupil 3 had said that she had BBMd her.  
He pointed out that pupil 1 had told the PSNI that she had told her mother about the 
incident.  Pupil 1’s mother had not confirmed that that had been the case and this 
had not been checked.  Pupil 1’s boyfriend and pupil 1’s pupil friend had never 
given statements to confirm her version of events.   

 
108. The claimant in detail pointed out that pupil 1 had taken alcohol and medication and 

had been taken to Accident & Emergency.  That had been on the day of her poor 
examination results and that she had argued with her parents over a septum 
piercing.  While pupil 1 had been taken to the hospital by her father, her father had 
never given any statement and had never attended the criminal court proceedings.   

 
109. The claimant referred to medical records which had been obtained by Mr Hart LLB, 

who was the ATL solicitor, which showed that pupil 1 had attended a meeting with a 
health professional on the day she was discharged from A&E.  The A&E records 
used in court showed that pupil 1 had not mentioned any alleged assault or incident 
with the claimant when explaining the alcohol and medication overdose to hospital 
staff.  A reasonable employer would have wondered why a pupil who had taken an 
overdose following examination results did not mention an alleged assault by a 
teacher when explaining her situation.  The SSC did not do so. 

 
110. Mr Donaghy on behalf of ATL wrote a lengthy submission following the disciplinary 

hearing and after having considered his notes.  That lengthy submission attached a 
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copy of the letter from Mr Martin Hart LLB and pointed out again several 
inconsistencies in the evidence against the claimant.   

 
111. The SSC sent the claimant a letter on 30 August 2013 in which they found against 

the claimant on three grounds:- 
 

“(i) in or around a date in March 2010 you acted inappropriately with a 
year 13 pupil in the technology department of ___________________ 
school which amounts to harassment and this constitutes serious 
misconduct; 

 
(ii) on 13 May 2011 you acted inappropriately with a year 14 pupil in the 

technology department of ______________________ school which 
amounts to harassment and this constitutes serious misconduct. 

 
These offences of serious misconduct warrant dismissal with notice. 

 
(iii) in or around May 2011 you wrote inappropriate comments on the 

shirts of year 14 pupils and this constitutes unprofessional misconduct. 
 
This misconduct would warrant a final written warning in the absence of the 
offences of serious misconduct above.” 
 

112. That letter stated that his employment would terminate on 2 December 2013.  It 
advised him that he had “the right to make representations, either in writing or orally 
to the Board of Governors”.  It advised him that if he wished to exercise that right he 
should make the request in writing to the Board of Governors within five days. 

 
113. The issue arises as to whether or not this second stage amounted to an appeal for 

the purposes of the 2003 Order.  That matter will be dealt with later in this decision 
but it is important to note at this stage that the claimant was not advised in respect 
of this first stage that this was an appeal and that an appeal hearing would be 
arranged accordingly.  The letter was quite clear in accordance with the relevant 
disciplinary procedure in that it advised him that he had simply the right to make 
representations either in writing or orally.  The letter separately set out a “right to 
appeal this decision” to the LRA.   The ATL [699] on 5 September 2013 stated that 
they wished to appeal against the decision of the SSC.  The ATL letter stated that 
(separately) they were writing to make representations on behalf of the claimant to 
the Board of Governors.  There is no indication that the ATL confused the right to 
make representations with a right of appeal.  The ATL letter was quite lengthy, 
some 21 pages, and set out the various points that the ATL wished to make in 
relation to the evidence which had been brought against the claimant. 

 
114. On 12 September 2013, the Board of Governors formally invited the claimant to 

exercise his right to appear before the Board to make oral and written 
representations relating to his dismissal.  Again the Board of Governors did not 
confuse this procedure with an appeal.  It separately acknowledged ATL’s intention 
to appeal to the LRA. 

 
115. The SSC met on 19 September 2013 to conclude this matter and to consider the 

representations.    
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116. At this meeting the SSC were invited to make their submissions.  Separately the 
claimant and the claimant’s representative were invited to attend the meeting and 
make their submissions.  Finally the SSC returned to comment on the claimant’s 
earlier submissions. 

 
117. Again the tribunal is seriously hampered by the decision of the SSC not to provide 

evidence to this tribunal.  Moreover it seems clear from the minutes of this meeting 
that Dr Proudfoot seems to have misread the role of the Board of Governors in all of 
this.  He stated in paragraph 3.1 of the minutes that the SSC had parked the 
decision of the criminal court while it carried out its own investigation.  It was a 
“separate and distinct” issue.  In paragraph 3.2 he stated that the SSC had 
attempted to “determine the correct decision regarding his re-employment on the 
basis of the evidence provided to it”.  At no stage did he apparently direct his 
attention to the role of the SSC in determining guilt or otherwise in relation to 
specific disciplinary charges.  The question of re-employment, should any query 
about employment or re-employment emerge, was very much dependent on any 
finding in relation to guilt.  However, that does not appear to have troubled Dr 
Proudfoot or the Board of Governors.  That finding of guilt had already been made 
at a much earlier stage and there was no real attempt to review that finding. 

 
118. Dr Proudfoot also stated that the Board of Governors “will not be swayed by the 

(criminal) court decision”.  That seems extraordinary.  Although the criminal court 
was applying a higher standard of proof, this was not a case where the criminal 
court had simply given the claimant the benefit of that higher standard of proof.  It 
was obvious from Mr Hart’s letter and from the claimant’s evidence that the 
prosecution case had comprehensively failed and that there were clear 
inconsistencies and improbabilities in the evidence against the claimant.  No 
reasonable employer would have approached the matter in this way.  

 
119. The SSC was first invited to put its side of the matter.  Mr Corbett stated that while it 

had concluded that the claimant had a case to answer, a final decision on each 
allegation had not been taken until after the disciplinary hearing.  That appears to 
be entirely contrary to the minuted records of the SSC where it seems perfectly 
clear that a decision had been taken unanimously on the crucial conflicts in 
evidence at a very early stage and before the disciplinary charges had even 
emerged.  

 
120. Mr Corbett did not indicate that he had at any stage challenged or questioned the 

inconsistencies in the evidence which was before the SSC.  However he stated that 
the claimant’s credibility as a witness had been damaged by his failure to mention 
writing on the second shirt when first challenged.  However it appears clear from the 
evidence that the claimant’s responses had been clear and open in this regard.  
When challenged about these issues he had answered those charges fully.  It is 
difficult for this tribunal to understand how Mr Corbett reached the conclusion that 
the claimant’s credibility had been damaged.  Nevertheless Mr Corbett reported to 
the full Board that it had been damaged.   

 
121. Following the representations of the SSC, the claimant and the trade union 

representative were invited to make their representations separately.   
 
122. Mr Donaghy pointed out firstly that the PSNI had been led to believe by the school 

that the claimant had received a caution in respect of the 2008 incident.  That 
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simply had not taken place.  The police had told the claimant at interview that he 
had received a warning in 2008.  The truth of the matter was that no disciplinary 
process had taken place and no disciplinary warning at any level had been 
imposed. 

 
123. Mr Donaghy pointed out that the complaint from pupil 1 had only arisen some 

considerable time after the date of the alleged incident and only after the claimant 
had been in hospital with an overdose for a number of reasons including poor exam 
results.  He stated that pupil 1’s motives had been discredited and that pupil 1’s 
mother had been pursuing the complaint “in a very serious way”.   

 
124. Mr Donaghy pointed out that even after the case against the claimant had been 

discredited in the criminal court, pupil 1’s mother had been in dialogue with Dr Barr 
in the setting up of the internal disciplinary process. 

 
125. Mr Donaghy pointed out that there were several issues in relation to the credibility of 

the evidence against the claimant.  The motives of pupil 1 in bringing the complaint 
had not been tested.  The 2008 incident had been wrongly brought up to bolster 
charges against the claimant.  Dr Barr had told pupil 1 that “the police officer said 
you were a good witness”.  That was something which was not supported to the 
evidence; not just the claimant’s evidence but the report from Mr Hart LLB and the 
decision of the District Judge.   

 
126. Mr Donaghy stressed that the claimant denied these incidents took place and that 

the evidence of people had not properly been taken into account.  Mr Donaghy 
stated that the allegation against the claimant by pupil 1’s mother, and subsequently 
by pupils 1 and pupil 2, had been false, vexatious and malicious.   

 
127. He stated that pupil 2 had been given considerable assistance in completing her 

coursework by the claimant.  Pupil 2 had not been able to produce any private e-
mail address and that there had been no evidence of harassment.   

 
 In relation to pupil 1 he stressed that the medical records showed that the 

consumption of half a bottle of peach schnapps and some pills leading to admission 
to the A&E Department had been explained by “bad examination results”.  He 
stated that there had been lies and inconsistencies since day 1. 

 
128. He stated that the investigation panel had been unduly sympathetic and 

unquestioning with pupil 1.  He pointed out that they had apologised for “putting her 
through this again” and that they had asked her if she had “felt cheated by the 
system”.   

 
129. The governors decided that they “were of the opinion that the SSC had dealt with 

the issues raised.  It was unanimously agreed, having objectively considered the 
points made by (the claimant) and having challenged the SSC on them, that its 
decision would be upheld.”       

 
130. The matter then proceeded by way of an appeal to the Labour Relations Agency 

under TNC2007/5.  Paragraph 8 of that document provides the process for appeals 
to the LRA.  It states at paragraph 8.5 that:- 

 
   “The body considering the appeal, as set out in Appendix 2 may:- 
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    (a) dismiss the appeal; 
 
    (b) uphold the appeal; or 
 
    (c) substitute a lesser penalty.” 
 
131. The wording of TNC 2007/5 does not state specifically that the decision on appeal is 

binding or that the decision on appeal is merely advisory.  However it seems 
perfectly plain to this tribunal that the ordinary meaning of the wording of this 
document means that the decision of the Independent Appeals Committee of the 
LRA was in fact binding and final. 

 
 The factual basis of the decision of the Northern Ireland Court of Appeal decision in 

McMaster –v- Antrim Borough Council [2010] NICA45 can be distinguished from 
the present case.  In McMaster the LRA appeal decision was expressly and 
contractually provided to be “final and binding on both parties”.  There was no such 
express provision in the present case.  However, there was equally no provision 
that the LRA decision was simply advisory and that the first named respondent 
would be entitled to disregard it.  On the contrary, the LRA stage was accepted by 
the parties and specifically described in TNC 2007/5 as the appeal.  The common 
sense position is that an appeal is normally binding unless there is provision to the 
contrary.  As the EAT said in Ladbrooke Betting and Gaming Limited –v- Ally 
[2006] WL1666940, and reported with approval at para [13] of McMaster (see 
above), 

 
  “18.  Pausing at that stage, that case is, to my mind, clear authority for the 

proposition that – unless there was a contractual provision to a contrary 
effect as a result of an appeal process – the decision to dismiss is replaced 
by the decision which means that the employee is not to be regarded as 
having been dismissed.” 

 
132. Paragraph 7 of TNC2007/5 also makes it plain that the right of representations to 

the Board of Governors, which was availed of by the claimant in this case, was not 
an appeal.  It states in clear terms:- 

 
  “Such representation shall not constitute an appeal.  The appeal in the case 

of dismissal is to the Independent Appeals Committee as detailed in 
paragraph 9.”   

 
133. The appeal hearing was heard on 21 November 2013.  The claimant appeared and 

was represented again by Mr Donaghy.  The Board of Governors appeared and 
was represented by Dr Proudfoot. 

 
134. The Independent Appeals Committee firstly found that the school had been entitled 

to undertake its own investigation following the dismissal of the criminal case.  That 
has not been in dispute in the present industrial tribunal hearing. 

 
135. The Independent Appeals Committee criticised the inclusion of the 2008 incident in 

the disciplinary process in this matter.  No disciplinary penalty had been imposed in 
2008.  Even if it had, the LRA report pointed out that disciplinary penalties would 
expire following completion of various periods of satisfactory conduct.  If a verbal 
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warning, rather than mere advice, had been given, it would have expired after six 
months satisfactory conduct.  The IAC concluded that considering the 2008 
allegation amounted to a breach of procedure. 

 
136. The IAC also criticised the manner in which the allegation in relation to writing on 

pupils’ shirts had been raised.  No prior warning had been given to the claimant that 
this allegation would be raised during the investigatory meeting.  The IAC further 
concluded that it was significant that the school then elevated the answers given to 
this allegation, made without warning, to have an impact on credibility and 
truthfulness.   

 
137. The IAC stated that the decision of the District Judge had not been taken into 

account in any way by the school.  The IAC confirmed that they were not suggesting 
that the school should simply have accepted the District Judge’s decision and have 
implemented it in full.  However, the IAC stated that the school had not been entitled 
to wholly exclude from its decision making process the court proceedings and the 
court outcome.  That had a significant impact on the claimant’s and the witnesses’ 
credibility. 

 
138. The IAC also criticised the decision of the school to ignore the detailed input from 

Mr Hart LLB.  The IAC pointed out that his statement had been excluded from any 
consideration on the basis that “his interpretation of the Judge’s view and this could 
be sympathetically lenient towards (the claimant)”.  The IAC stated that it found it 
difficult to accept the validity of the school’s response on this point.  It would have 
been a serious breach of conduct for any solicitor to misrepresent, in any manner, 
what had taken place in a court hearing and in particular the comments of the 
presiding Judge. 

 
139. The LRA took the trouble to obtain the Belfast Telegraph report of the criminal court 

proceedings.  This was a step which had not been taken by either the investigation 
panel or the disciplinary panel or indeed the entire Board of Governors at the 
representation stage.  The report appears earlier in this decision. 

 
140. The IAC stated that it considered that the school’s exclusion of this evidence and its 

failure to take any account of the Judge’s comments were significant failures having 
regard to all available evidence. 

 
141. The IAC in particular criticised the school’s conclusions in relation to the claimant’s 

credibility in respect of the third allegation (the shirt writing incident).  The IAC 
stated that they were unable to reconcile that the SSC’s absolute conclusions and 
findings on the claimant’s truthfulness were a fair or reasonable reflection of the 
record of questioning on the third allegation on the basis of the written evidence 
presented.  The IAC stated:- 

 
 “We are concerned that this reflected an absence of objective consideration 

of credibility relevant to the appellant.” 
 
 The IAC pointed out that the school had accepted the credibility of the pupils. 

However, they criticised the school’s failure to take into account the Judge’s 
comments in court.  Those comments reflected the court’s examination of the 
evidence under oath.  The IAC considered that the Judge’s comments were 
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relevant to the credibility of pupil 1 and were favourable towards the claimant.  The 
IAC concluded that it should have been taken into account. 

 
142. While the IAC accepted the obvious point that the balance of probabilities was the 

appropriate evidential test, it considered that the responsibility of the first named 
respondent had not been properly discharged in that it failed to ensure that all 
relevant evidence was under consideration. 

 
143. The IAC in clear terms stated that paragraph 50 of their decision:- 
 
 “The appeal against the termination of the appellant’s employment is 

therefore upheld. 
 
   In specific terms the Committee findings are:- 
 

(a) the appeal is upheld against the decision of dismissal with 
notice in respect of the charge relating to a year 13 pupil around 
a date in March 2010. 

 
(b) the appeal is upheld against the decision of dismissal with 

notice in respect of the charge relating to a year 14 pupil on 
13 May 2012.” 

 
144. The IAC separately, under a different sub heading i.e. “Recommendations” stated 

that:- 
 

“52 The Independent Appeals Committee recommends that the school 
arranges for the appellant to return to his post at the earliest practical 
date with full continuity of service and pay.  

 
 53 The Committee appreciates that the appellant will require support to 

be able to resume his teaching work after this experience.  We 
recommend that the school consult with the appellant and his trade 
union representative on the appropriate mechanism to provide that 
support.” 

 
145. The tribunal concludes that the decision of the LRA was not simply advisory or 

simply a recommendation.  It was clear.  It was final.  It upheld the appeal against 
the dismissal.  The reference to returning at the earliest practical date with full 
continuity of service and pay and to an appropriate support mechanism were over 
and above the clear and unambiguous finding within the terms of TNC2007/5.  The 
recommendations were therefore separate to the decision to uphold the appeal 
against the decision to dismiss and related only to the practical outworking of that 
decision to uphold the appeal.   

 
146. The full Board of Governors met on 12 December 2013.  It comprised members of 

the investigatory panel, members of the disciplinary panel (the SSC) and other 
members of the Board of Governors who had heard the representations. 

 
147. The Board discussed the pending move from voluntary to controlled status.  While 

Dr Barr stated that he could not recall what this discussion involved, he stated that it 
had nothing to do with the decision not to accept the LRA appeal.  It is difficult to 
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see how Dr Barr could really be that definite if he couldn’t say what the discussion 
had been about.  However, the minutes record without explanation:- 

 
  “There was some discussion on how this issue might be affected by the 

proposed move from voluntary to controlled status”. 
 
148. Mrs Kerry in her cross-examination was quite clear that she had been informed by 

DE that the liability would not transfer to the second or third respondents following 
the change in status to controlled status.  The tribunal is unable to understand how 
this could have been a subject of discussion and decision unless it formed some 
part of the decision making process of the Board of Governors.  Equally when this 
was a specific meeting on 12 December 2013 to consider the LRA decision on 
appeal, it is difficult to understand why any discussion of the change from voluntary 
to controlled status would have consisted of anything other than its impact on the 
claimant’s employment.  It is also hard to understand how or why Mrs Kerry 
received the assurance that she says she did.  It is difficult for this tribunal to believe 
that it did not have some significant impact on the decision making process.   

 
149. The minutes recorded at paragraph 1.11 that:- 
 
 “The Board had been unanimous in its decision at the meeting of 

19 September 2013 to uphold the decision of the SSC.  The decision of the 
SSC had been based on the balance of probabilities and it would appear that 
this was not the approach taken by the LRA.”  

 
 That was clearly a bizarre conclusion which was entirely against the evidence.  It 

was made perfectly plain on several occasions in the course of the LRA decision 
that the balance of probabilities was the appropriate test and that it was the test 
considered by the LRA.   

 
150. The first named respondent recorded in the minutes that:- 
 

  “1.13 Following discussion, the Board of Governors unanimously agreed to 
reject the recommendation of the Appeals Committee of the Labour Relations 
Agency “that the school arranges for the appellant to return to his post at the 
earliest practical date with full continuity of service and pay.” 

 
 Again this was a very strange decision.  It was perfectly plain from the LRA decision 

and from the terms of TNC2007/5 that the appeal against dismissal had been 
upheld.  The recommendations were solely recommendations relating to the 
practicalities of implementing that decision to uphold the appeal.  It was not for the 
Board of Governors to rewrite the contract or to ignore employment law or to flout 
the decision of the LRA.   

 
151. The Board went on to record at:- 
 

 11.14 In addition, the Board wished to record that it had no trust and 
confidence in (the claimant’s) professional conduct.” 

 
That was not an issue which had been raised either as a charge or in any other 
manner up to that point.   
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152. The tribunal has not been afforded the courtesy of seeing full minutes of the Board 
of Governors on 12 December 2013.  It was presented firstly with an extract and 
only on a specific request did the first-named respondent provide a list of those 
present.  Even at this stage, there is a worrying and unexplained reference to a 
Mrs Scott wishing to have it recorded that she had worked with on the members of 
the Independent Appeal Tribunal of the LRA.  The significance of that remains 
unknown.  

 
Decision 
 
153. This is a claim of unfair dismissal.  The tribunal is satisfied that the reason for the 

dismissal was (alleged) misconduct with the pending transfer to controlled status 
having a secondary importance.  The second issue is therefore whether the 
dismissal of the claimant was either substantively, procedurally or automatically 
unfair (or any combination of the three).   

 
154. The tribunal must be careful to remind itself of its limited jurisdiction in this area.  As 

set out in the case law above and as re-emphasised by the Court of Appeal in 
Rogan, the tribunal’s function, at this stage of the proceedings, is not to determine 
guilt or innocence in relation to the disciplinary charges laid against the claimant.  
The tribunal’s function at this stage, is rather to determine:- 

 
(i) whether the dismissal had been automatically unfair for the purposes 

of the 2003 Order? 
 

(ii) whether the dismissal had been automatically unfair for the purposes 
of the 2006 TUPE Regulations? 

 
(iii) whether the employer had adopted a fair procedure, leading to a 

reasonable belief in guilt?      
 

(iv) whether the decision to dismiss was within the band of reasonable 
responses open to a reasonable employer? 

 
2003 Order 
 
155. Schedule 1 to the 2003 Order sets out the statutory dispute resolution procedures.  

These require firstly written disciplinary charges which must be sent to the 
employee.  The second step is a meeting which must take place before any action 
is taken.  After that meeting the employer must inform the employee of its decision 
and must notify the employee of the right to appeal against the decision.  If the 
employee does wish to appeal, he must inform the employer and the employer must 
invite that employee to an appeal meeting.  After the appeal meeting, the employer 
must inform the employee of his final decision. 

 
156. In the present case there is no dispute that disciplinary charges were sent to the 

claimant and that a disciplinary meeting was held.  However, there is a dispute as to 
whether or not that disciplinary meeting took place after action was effectively taken 
i.e. after the SSC had already unanimously made up its mind in relation to the two 
main charges at their meeting on 31 May 2013.  It seems clear that the SSC had 
resolved the central issue of credibility in favour of the pupils and had therefore, in 
reality, unanimously determined those charges before having any form of 
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disciplinary hearing.  The first named respondent had therefore not complied with 
the statutory dismissal procedure in this respect.   

 
157. There is also a dispute as to whether or not the appeal procedures provided to the 

claimant offered effective compliance with the provisions of the statutory dispute 
resolution procedures. 

 
 The disciplinary procedures are set out in TNC 2007/5 which is issued by the 

Department of Education.  If the employing authority issues a formal notice of 
dismissal, the document provides for representations to be made by the employee 
to the same employing authority i.e. the Board of Governors.  Paragraph 7.1 is quite 
specific.  It provides that:- 

 
  “Such representations shall not constitute an appeal.  The appeal in the case 

of dismissal is to the Independent Appeals Committee (of the LRA). 
 
158. As indicated above the Board of Governors and the ATL representing the claimant 

were quite clear that the representations under paragraph 7.1 and the appeal to the 
LRA under paragraph 9 were quite separate and that they were to be treated and 
approached quite separately.  Given the clear wording of paragraph 7.1 and given 
the clear understanding of all parties, it cannot be the case that the representations 
are at this late stage to be artificially elevated to the status of an appeal to ensure 
compliance with the statutory dispute resolution procedures. 

 
159. On that basis the only possible compliance with that substantive part of the statutory 

dispute resolution procedures i.e. the provision of an appeal is the appeal under the 
terms of paragraph 9 of TNC2007/5 to the Independent Appeals Committee of the 
LRA. 

 
160. TNC2007/5 is again quite specific in this regard.  In paragraph 8.5 it states that the 

body considering the appeal, as set out in Appendix 2, may:- 
 
   (a) dismiss the appeal; 
 
   (b) uphold the appeal; or 
 
   (c) substitute a lesser penalty. 
 
161. It is clear from this provision that the appeal is definitive, determinative and not 

simply advisory.  It is also clear from the wording of the LRA appeal document and 
appeal decision in this case that it was not advisory.  The first named respondent 
sought to argue that the decision of 5 December 2013 was simply a 
recommendation and that it was open to the first named respondent to ignore or 
accept such a recommendation as it chose.  If the first named respondent were 
correct in this regard, it would be difficult to see how such a mechanism could 
possibly have satisfied the requirement of statutory dispute resolution procedures 
which specifically provides for an appeal, which must be an effective appeal.  
However, the tribunal considers that the first named respondent was entirely 
incorrect in this regard.  Paragraphs 49, 50 and 51 under the sub heading 
“Findings” makes the position quite clear.  The Independent Appeals Committee 
unanimously upheld the appeal against the termination of the claimant’s 
employment.  It went on separately in paragraphs 52 and 53 to make 
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recommendations for a return to duty at the earliest practical date and for an 
appropriate support mechanism.  The inclusion of those recommendations on the 
outworking of its decision on appeal cannot possibly be read as meaning that the 
Independent Appeals Commission had departed from its remit and had decided 
simply to make vague recommendations which the employer could consider as a 
matter of discretion.   

 
162. Dr Barr and Mrs Kerry on behalf of the first named respondent made valiant efforts 

to support their interpretation.  However, those arguments were entirely without 
merit.  The decision of the LRA was plain.  The appeal against dismissal had been 
upheld.  Having provided a proper appeal, the employer simply failed to 
acknowledge and to implement the appeal decision.  The employer therefore cannot 
argue that it had effectively complied with the statutory dispute resolution 
procedures by providing a proper appeal in these circumstances.  It offered the 
opportunity to make representations; a form of review falling far short of an appeal.  
It followed legal advice in relation to the representation stage.  It concluded “it was 
not required to approach the matter by way of a completely fresh investigation and 
re-evaluation of the facts”.  

 
 It also concluded “The Board should record the reasons for its decision but these do 

not have to be too complicated or lengthy”.  Furthermore it adopted an unusual 
procedure at this stage.  The SSC gave submissions without the claimant or his 
representative being present.  The SSC then left and the claimant and his 
representative made submissions.  They then left and the SSC returned.  The SSC 
then left and the first-named respondent recorded its decision in one paragraph; 
paragraph 8.1 of the minutes.  There was no attempt at this stage to hold an appeal.  
That was offered separately by the IAC of the LRA.  When the first-named 
respondent received a result it didn’t like, it refused to implement it.    

 
163. Dr Barr sought to argue that the first named respondent had been entitled to refuse 

to implement the appeal decision.  He relied on a magazine report of an EAT 
decision, Kisoka –v- Ratnpinyutip t/a Rydevale Day Nursery 
UKEAT/0311/13/LA.  That argument was supported, somewhat tentatively, by 
Mr Wolfe. 

 
 The EAT decision does not mean that employers can ignore the result of an internal 

appeal simply because they disagree with such a result.  The decision in Kisoka 
made the obvious point the tribunals should apply the overall test of fairness as set 
out in statute.  It is also a situation where in Great Britain, in late 2011, there was no 
statutory dismissal procedure as in Northern Ireland.  It stated that “the process 
needs to be looked at overall in order to see if is consistent with the fundamental 
requirements of fairness”.  It referred to the CA decision in UCATT –v- Brain [1981] 
ICR 542: 

 
 “Whether someone acted reasonably is always a pure question of fact so 

long as the tribunal deciding the issue correctly directs itself on the matters 
which should and should not be taken into account but where Parliament has 
directed the tribunal to have regard to equity and that of course means 
common fairness and not a particular branch of the law, and to the 
substantial merits of the case, the tribunal’s duty is really very plain.  It has to 
look at the question in the round and without a lawyer’s technicalities.  It has 
to look at it in an industrial relations and employment context and not in the 
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context of the Temple and Chancery Lane.  It should therefore be very rare 
for any decision of an industrial tribunal under this section to give rise to any 
question of law and this is quite plainly what Parliament intended.”   

   
The decision of the first-named respondent not to implement the appeal flouted the 
statutory dismissal procedure; a matter which did not concern the EAT in Great 
Britain in 2011.  It was also part of a grossly unfair investigation and disciplinary 
procedure as described elsewhere in this decision.  Rydevale does not give 
employers “carte blanche” to agree contractual appeal rights and then to ignore 
them.   
 
Finally on this point, care must be taken in seeking to derive guidance from Great 
Britain decisions in an area of law which has differed significantly from that in 
Northern Ireland since 2009.       

 
164. The tribunal therefore determines that the dismissal was automatically unfair for non 

compliance with the 2003 Order.  The employer did not fully provide an appeal 
process in accordance with that Order.  As indicated earlier, it had also not followed 
the statutory procedure in that it had determined the conflict in evidence against the 
claimant before it had even issued the disciplinary charges and before it had held 
the disciplinary hearing.   

 
TUPE Regulations – Automatically Unfair Dismissal 
 
165. Under the 2006 Regulations, as amended in 2014, if an employee has been 

dismissed and the sole or principal reason for the dismissal was the transfer, the 
dismissal is automatically unfair unless it qualifies as an economic, technical 
organisational reason entailing changes in the workforce [Regulation 7(1)(b)].  No 
argument has been presented and no evidence has been put forward to 
substantiate a finding that this situation could possibly amount to an ETO reason.   

 
166. The only issue in this regard therefore is whether or not the sole or principal reason 

for the dismissal was the transfer from the VGS to the controlled sector and whether 
or not such a transfer was a TUPE transfer.   

 
 The 2014 amendment which applies to all transfers after 31 January 2014 (and 

which therefore applies to the present case) removes the application to dismissals 
merely ‘connected’ with a transfer.    

 
167. In relation to the latter point, there appears to be no argument that this was in fact a 

relevant transfer for the purposes of the TUPE Regulations.  The Henke exception 
enshrined in the Regulations has been narrowly interpreted and it does not apply in 
the current circumstances.  (See later) 

 
168. The tribunal recognises that it would be comparatively rare for a situation to arise 

where an employee was openly dismissed on the ground of the transfer.  The 
tribunal has to be prepared to look critically at the evidence and at the background 
of any dismissal.  It has to be prepared to make a decision on the basis of that 
evidence and to draw any necessary inferences.  In this instance the Board of 
Governors at its meeting on 12 December 2013 at which it considered the appeal 
decision of the LRA, discussed in particular the proposed move from voluntary to 
controlled status.  The minutes record at paragraph 1.10 that:- 



 -42- 

 
  “There was some discussion on how this issue might be affected by the 

proposed move from voluntary to controlled status.” 
 
 Dr Barr who was present during this meeting stated that he could not remember 

what this discussion had been about.  Mrs Kerry said the transfer played no part in 
the first-named respondent’s decision.  However it is difficult to imagine what 
relevance the proposed move to controlled status would have had in these 
circumstances where the purpose of the meeting, according to the limited extract 
from the minutes provided, related to the LRA appeal decision.  Furthermore the 
record in paragraph 1.10 related specifically to discussion of the effect of the 
proposed move to controlled status on “this issue” which can only mean the 
decision of the LRA.   

 
169. Mrs Kerry was also insistent in her cross examination that she had been informed 

by DE that the liability in this matter would not transfer to the ELB.  It is unlikely that 
this would be an issue prompting discussion and a decision unless it had formed 
part of the conclusion reached by the Board of Governors i.e. the first named 
respondent on 12 December 2013 not to implement the LRA decision.  If it had 
been otherwise there would have been no reason for the matter to have been 
discussed, minuted and for the opinion of someone in the DE, to be sought in 
relation to the transfer of liability.   

 
170. The decision taken by the first named respondent at paragraph 1.11 of the minutes 

to the effect that the LRA had not based its decision on the balance of probabilities 
was extraordinary given the clear terms of the LRA decision.  The decision to move 
the goalposts and make the issue now one of trust and confidence rather than one 
of guilt in relation to disciplinary charges was also extraordinary.  No logical basis 
for the Board of Governors decision readily presents itself. 

 
 Furthermore, the decision of the first named respondent to ignore a contractually 

binding appeal decision, with no offer of compensation and no attempt to buy out a 
clear contractual right can only be rationally explained if it is accepted that the first 
named respondent’s decision to ignore the LRA decision was, at least partly, in the 
mistaken belief that the resulting liability would die with the company limited by 
guarantee.  That would circumvent the clear intention of the ARD and of the TUPE 
Regulations.   

 
171. In the absence of any convincing explanation for their decision making process, and 

in the absence of any voting member appearing on behalf of the first named 
respondent to give evidence in this matter, the tribunal is inevitably drawn to the 
inference that the proposed move to controlled status played a significant role in the 
decision to ignore the LRA decision and to maintain the dismissal on 
12 December 2013.   

 
172. However, the tribunal is not convinced that the transfer was either the sole or 

principal reason for the dismissal or for the maintenance of that dismissal.  It clearly 
played a significant part in the first named respondent’s decision making but it 
cannot be concluded that it played a principal part.   

 
173. The dismissal is therefore not automatically unfair under the TUPE Regulations. 
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Employment Rights (Northern Ireland) Order 1996 – Unfair Dismissal 
 
174. The first named respondent had also failed to conduct a proper investigation into 

the potential charges against the claimant.   
 

(i) the investigation panel failed to properly consider and properly apply 
its remit as set out by Dr Proudfoot; 

 
(ii) the investigation panel failed to address the various inconsistencies 

and improbabilities in the evidence of pupils 1, 2 and 3 and failed to 
critically challenge those inconsistencies and improbabilities (see 
above). 

 
175. The disciplinary panel i.e. the SSC failed to properly consider the defence put 

forward by the claimant and failed to challenge obvious inconsistencies and 
improbabilities in the evidence.  As outlined above it also failed inexplicably to put 
any weight on the detailed report from Mr Hart LLB and it failed to place any weight 
at all on the decision of Judge Copeland. 

 
 The first-named respondent had not carried out a reasonable investigation and did 

not have reasonable grounds to hold a belief in guilt in relation to the two man 
charges.   

 
176. The decision of the full Board of Governors to simply ignore the appeal decision of 

the LRA which had been given in accordance with TNC2007/5 was also grossly 
unfair.   

 
 Even if the tribunal had not found that the dismissal by the first-named respondent 

was automatically unfair for the purposes of the 2003 Order, it would therefore 
conclude that the dismissal was unfair for the purposes of the 1996 Order, in any 
event.   

  
The Transfer 
 
177. The tribunal concludes that this was a relevant transfer for the purposes of the 

TUPE regulations.  In Henke –v- Gemeinde Schierke [1996] IRLR701, the ECJ 
ruled that the ARD did not apply to a transfer as part of a local government 
reorganisation.  The transfer of administrative function between administrative 
authorities was not a relevant transfer. 

 
 That exception has been strictly construed.  For example, in Scattolon –v- 

Ministero Dell’,Instruzione, Dell’Universita E Della Ricera [2012] ICR740, the 
ECJ emphasised that the ARD had to be given a liberal interpretation.  A transfer 
could be a relevant transfer even where it resulted from a decision of public 
authorities.  That particular case concerned auxiliary staff in a school.  It was 
determined that the services they provided “do not fall within the exercise of public 
powers”.  It was also determined that the work carried out by those individuals was 
similar to work carried out by others for profit.  Both issues also apply to teachers.  
The services they provide cannot properly be regarded as the exercise of public 
powers.  Similarly there are teachers who work in private schools operated for 
commercial gain. 
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 Furthermore, Mr Wolfe did not argue against there being a relevant transfer for 
TUPE purposes.  His argument was simply that the claimant had missed the boat.  
He had not been employed immediately before 1 April 2014.   

 
 The Article 17 agreement also accepted that the TUPE Regulations apply to the 

transfer to controlled status.  It was however peculiarly worded.  It referred to the 
Department of Education as “the transferee”.  That may well have been correct for 
the purposes of the transfer of premises and assets; it cannot have been correct for 
the purposes of the TUPE regulations where DE has never employed teachers. 

 
 In any event a relevant transfer occurred on 1 April 2014.   
 
Dismissal 
 
178. It cannot rationally be argued that the claimant had in some way been dismissed for 

the second time on 12 December 2013.  That was a meeting of the first named 
respondent at which the first named respondent disclosed that one of their 
members was a member of the Bar who had advised in this matter.  It is highly 
unlikely that in the context of a pending move to the Education & Library Board and 
to controlled status and in the presence of a member of the Bar, the Board, 
although they did not minute the fact, somehow decided to accept the appeal, to 
reinstate the claimant, and then to arbitrarily dismiss the claimant again as a result 
of “trust and confidence” issues without having gone through any of the obvious 
legal procedures set out in the 2003 Order.   

 
179. The tribunal concludes that the real situation is as set out in the minutes of the first 

named respondent on 12 December 2013.  The first named respondent simply 
chose not to comply with the clear contractual obligation to accept the appeal 
decision of the LRA and to reinstate the claimant.  The position was that the 
claimant’s employment status remained as an employee reinstated following the 
LRA appeal decision and that the first named respondent simply chose to try to 
ignore it.   

 
 The decision of the EAT in Bangura –v- Southern Cross Healthcare and Four 

Seasons Healthcare UKEAT/04322/12 is distinguishable.  It concerned a case 
where an employee had been dismissed by a transferor but where the appeal had 
not been heard before the transfer.  The employee therefore remained dismissed at 
the date of transfer.  The present case is different.  The LRA appeal has been heard 
and has been upheld before the date of the transfer on 1 April 2014.  In the present 
case, the claimant was reinstated and the appeal decision was simply ignored by 
the first named respondent. 

 
 The EAT approved the analysis in Sainsbury –v- Savage [1980] IRLR109 and 

stated: 
 

  “that analysis leads to the conclusion that if an appeal is successful it will 
retrospectively have the effect that an employee is no longer to be treated as 
dismissed” 

 
That analysis applies to the facts of the present case.   
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180. The tribunal also refers to the decision of the EAT in G45 Justice Services (UK) 
Ltd –v- Anstey [2006] IRLR 559.  In that case security guards were employed by a 
different company who lost the contract on 30 April 2005.  It was taken over by the 
respondent.  The relevant employees had been dismissed and had lodged appeals 
before the date of transfer.  Unlike the present case, the appeals were not heard by 
their original employer until after the transfer.  However, those appeals were, like 
the present case, successful.  The respondent, like the present case, refused to 
reinstate.  The EAT stated:- 

 
  “In the present case, the contractual obligation to hear and determine the 

appeals lay with the transferors, notwithstanding the transfer.  Having 
determined those appeals in favour of reinstatement, the original dismissals 
were expunged and the claimants were to be treated as having been 
employed by the transferor’s right up until the date of transfer.  The 
claimant’s right to have their appeals heard arose under or in connection with 
their contracts of employment.  Accordingly, the obligation to reinstate the 
claimants transferred under TUPE. 

 
Applying those principles to the present case, the claimant was contractually 
entitled to an effective appeal.  He exercised that right and was successful.  He was 
reinstated.  His dismissal was “expunged”.  The first named respondent’s failure to 
fulfil its side of the contract matters not.  The claimant was reinstated and continued 
to be reinstated and employed up to 1 April 2014.  Despite the ingenious arguments 
of Mr Wolfe, the claimant was not, apparently without anyone noticing, reinstated 
and dismissed for a second time.   

 
181. The argument that the claimant in some way accepted or condoned the decision of 

first named respondent in December 2013 and that he effectively accepted the 
dismissal is nonsense.  The claimant and his ATL representative strongly objected 
to the failure to implement the LRA decision and lodged these tribunal proceedings.  
Short of actually forcing his way into a classroom to teach, it is difficult to 
understand what else the claimant could have done.    

 
182. The claimant’s employment status was reinstated by the LRA appeal decision and 

he remained as employee up to and through the transfer on 1 April 2014. 
 
183. The tribunal therefore concludes that the claimant as an unfairly dismissed 

employee was reinstated and transferred to the second and third named 
respondents on 1 April 2014.   

 
 
        
 
 
Vice President: 
 
 
Date and place of hearing:  23, 24, 25 and 27 June 2014, Belfast   
 
 
Date decision recorded in register and issued to parties: 
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CASE REF: 195/14IT 

 

INDUSTRIAL TRIBUNALS (CONSTITUTION AND RULES OF PROCEDURE) 

REGULATIONS (NORTHERN IRELAND) 2005 

 

BETWEEN 

 

AB 

 

Claimant 

 

and 

 

DC 

Respondent 1(R1) 

and 

 

XY  

 

Respondent 2 (R2) 

and 

 

ZW 

Respondent 3 (R3) 

 

________________________________ 

 

FURTHER SUBMISSIONS ON BEHALF OF THE CLAIMANT 

_________________________________ 

 

Submissions on behalf of R2 and R3 

 

1. The Claimant refers to the second and third Respondents’ submissions.  The Claimant has 

already addressed many of the points made in these submissions the Claimant’s  
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original submissions.  The Claimant notes that very little if any of the matters outlined in 

paragraphs 7 to 20 were put to the Claimant in cross examination.  This is because R1 did 

not cross examine the Plaintiff and Counsel for R2 and R3 was not acting for R1.  Yet we 

find these various matters put forward in submissions on behalf of R2 and R3 who had no 

input whatsoever into the dismissal, appeal etc.  Therefore, neither R2 nor R3 are in a 

position to comment upon the dismissal, appeal etc.  It is noted that R2 and R3 accept “It is 

for the first named Respondent to account for its own actions with regard to the Claimant” 

but yet the submissions on behalf of R2 and R3 then go onto to try and justify the actions of 

R1. 

  

2. R1 had the opportunity to cross examine the Claimant and chose not to do so.  R1 had the 

opportunity to make submissions and chose not to do so.  Counsel for R2 and R3 did not 

“take up the baton” for R1 in his cross examination of the Claimant.  Therefore, the Tribunal 

can disregard any matters within the submissions of R2 and R3 which should have been put 

to the Claimant.  

  

3. The reference at paragraph 20 that “It may be that the Independent Appeal Committee did 

not appreciate that the employer no longer had trust and confidence in the claimant’s 

professional conduct. Had it done so, it may have come to a different view.” is nothing other 

than pure speculation.  In addition even if the Independent Appeal Panel was not aware that 

R1 alleged it had lost trust and confidence where does responsibility for this alleged failure 

lie?  With R1.  Even if there was in fact a breach of trust and confidence, and due to the lack 

of witnesses called by R1 this has not been proved, any such breach of trust and confidence 

was premised upon such an utterly flawed, one sided and inadequate process than any 

conclusions reached by the Board of Governors regarding trust and confidence are 

completely undermined. 

 

Implications of an order for reinstatement against R1 

  

4. An order for reinstatement is an order that the employer shall treat the complainant in all 

respects as if he had not been dismissed.  Therefore, if the Tribunal was minded to make an 

order against R1 that it treats the complainant in all respects as if he had not been dismissed 

that would mean he was to be treated as not dismissed immediately  
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before the transfer.  Therefore, he would be treated as employed immediately before the 

transfer and therefore would transfer to the transferee. 

  

 

5. It has been suggested that R1 appears to have been constituted as a body corporate as a 

consequence of Art 40 of the Education (NI) Order 1996.  Under Art 40(1): 

  

 “A Board of Governors constituted in pursuance of Part III of the 1986 Order on or after the 

appointed day shall be constituted as a body corporate.” 

  

6. It is therefore necessary to ask whether the Board of Governors was constituted in pursuance 

of Part III of the 1986 Order? 

  

7. The “1986” Order is defined in the interpretation section of the Education (NI) Order 1996 

as the Education and Libraries (Northern Ireland) Order 1986.  The Scheme of Management 

of the School states at paragraph 21 that the scheme is prepared in pursuance of Art 9B(4)(b) 

of the Education and Libraries (Northern Ireland) Order 1986 providing for the membership 

and procedure of the Board of Governors.  Art 9B(4)(b) falls within Part III of the 1986 

Order.  Therefore, it appears the Scheme of Management shows that the Board of Governors 

is constituted in pursuance of Part III of the 1986 Order. 

  

8. Therefore, under Art 40 it appears R1 was constituted as a body corporate. 

  

9. Under Art 40(3) on the incorporation of a Board of Governors, any property, rights or 

liabilities attributable to the Board of Governors immediately before incorporation shall be 

transferred to, and by virtue of this Article vest in, the body corporate.  Obviously any 

liabilities incurred by the Board of Governors after incorporation will also vest in the body 

corporate. 

  

10. Therefore, the Claimant’s remedy against R1 is against the body corporate in the first 

instance.   There are circumstances where the individual governors may be liable for 

example when acting in bad faith, however for the purposes of any reinstatement 

 
 

                                                 
1 Page 4 of the Scheme of Management 
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 order it is sufficient that this remedy would be or have been against the body corporate. 

  

11. By virtue of Art 40(5) of the 1996 Order, section 19 of the Interpretation Act (Northern 

Ireland) 1954 applies to a Board of Governors incorporated by virtue of Art 40.  Section 19 

of the Interpretation Act (NI) 1954 provides: 

 

  Effect of words of incorporation. 

 

(1)Where an Act passed after the commencement of this Act contains words establishing, or providing 

for the establishment of, a body corporate and applying this section to that body those words shall 

operate— 

 

(a)to vest in that body when established— 

 

(i)the power to sue in its corporate name; 

 

(ii)the power to enter into contracts in its corporate name, and to do so that, as regards third 

parties, the body shall be deemed to have the same power to make contracts as an individual 

has; 

 

(iii)the right to have a common seal and to alter or change that seal at pleasure; 

 

(iv)the right to acquire and hold …F1 any real or personal property for purposes for which 

the corporation is constituted and to dispose of or charge such property at pleasure; 

 

(v)the right to regulate its own procedure and business; and 

 

(vi)the right to employ such staff as may be found necessary for the performance of its 

functions; 

 

(b)to make that body liable to be sued in its corporate name; 

 

(c)to require that judicial notice shall be taken of the common seal of that body, and that every 

document purporting to be a document sealed by that body and to be attested in accordance 

with the statutory provisions, if any, applicable to the attestation of documents so sealed 

shall, unless the contrary is proved, be received in evidence and be deemed to be such a 

document without further proof; 
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(d)to vest in a majority of the members of that body the power, subject to any quorum fixed by the 

enactment under which it is established or by any relevant standing orders, to bind other 

members thereof; and 

 

(e)to exempt from personal liability for the debts, obligations or acts of that body, such members 

thereof as do not contravene the provision of the Act under which the body is established. 

 

  

12. Under Schedule 4 to the Education (NI) Order 1996: 

  

 “Dissolution of Board of Governors 

  

 2.  (1)  A Board of Governors incorporated under Article 40 is dissolved by virtue of this 

paragraph— 

  

 (a)if the school under its management is discontinued;” 

  

13. The clearest interpretation of this provision is that it does not apply to this case as the school 

managed by R1 was not discontinued, it was transferred to the Department/R2/R3.  In the 

alternative the provision could be interpreted as stating that it is when board of Governors’ 

management of the school is discontinued that the Board of Governors dissolved.  It is 

respectfully submitted that this is a more stretched and less natural interpretation of the 

provision. 

 

14. However, if the Tribunal does adopt an interpretation of the above provisions which results 

in a finding that R1 was dissolved by virtue of the above provision Schedule 4 further 

provides: 

 

Directions as to transfer of property, rights and liabilities of dissolved Board of Governors 

 

3.  (1)  Where it appears to the Department that a Board of Governors is to be dissolved by virtue of 

paragraph 2(1)(a), the Department may give such directions as it thinks fit with respect to the 

winding up of the Board of Governors and in particular with respect to the transfer of any 

property, rights or liabilities of the Board of Governors. 
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(2) Before giving any directions under this paragraph in relation to the Board of Governors of a 

school the Department shall consult— 

 

(a)the Board of Governors of the school, 

 

(b)in the case of a controlled school, the board responsible for the management of the school, 

 

(c)in the case of a voluntary school, the trustees and (where the school is a Catholic 

maintained school) the Council for Catholic Maintained Schools. 

 

(3) Where directions under this paragraph provide for the transfer of any property, right or liability to 

any person or body, that property, right or liability shall, by virtue of this paragraph, vest in 

that person or body on such date as is specified in relation thereto in the directions. 

 

 

15. There is no evidence that the Department gave such directions as it thought fit with respect 

to the winding up of the Board of Governors and in particular with respect to the transfer of 

any property, rights or liabilities of the Board of Governors (R1). 

 

16. Therefore, in the absence of the liabilities of R1 vesting in another body under a direction of 

the Department exercising its statutory power under Schedule4, it seems the liabilities of the 

Board of Governors still lie with that Board of Governors (i.e.R1). 

 

17. Therefore, the Claimant respectfully submits that if liability for actions of R1 still lies with 

R1 then the Tribunal is entitled to order a remedy against R1 whether that be monetary or an 

order that R1 treats the Claimant all respects as if he had not been dismissed (i.e. what is 

termed a reinstatement order). 

 

18. The reinstatement order is not in fact an order that R1 give him his job back.  It is merely an 

order that R1 treats the Claimant in all respects as if he had not been dismissed.  Once this is 

recognised then it becomes clear that an order that R1 treats the Claimant as if he had not 

been dismissed means he must be treated as still employed immediately prior to the transfer.  

Therefore, he transfers. 
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19. Although no authority specifically on point can be found it is respectfully submitted that 

ample support for this argument is found in the authorities on successful appeals reinstating 

contracts of employment as outlined at pages 13 to 15 of the Claimant’s original written 

submission dated 27th June 2014. 

 

20. In the G4S Justice v Anstey [2006] UKEAT 0698_05_3003 (30 March 2006) an employee 

was dismissed prior to a TUPE transfer but post-transfer had a successful appeal with the 

transferor post-transfer.  Clark J held this had the effect of the employees being treated as if 

they had never been dismissed and consequently were employed, retrospectively viewed, 

immediately before the transfer and therefore were transferred to the transferee.  Clark J 

accepted the following analysis2: 

 

“Having determined those appeals in favour of reinstatement, the original dismissals were expunged 

and the Claimants were to be treated as having been employed by GSL up until the transfer date. 

Therefore, the obligation on GSL to reinstate the Claimants to the Escort Contract transferred to G4S 

under TUPE.”   

 

21. Therefore, this is authority for the fact that a transferee under TUPE is fixed with contracts 

for employees not employed immediately before the transfer, but who are retrospectively 

reinstated (i.e. treated as having never been dismissed) post-transfer. 

 

22. This is therefore clear authority that if the Tribunal orders R1 to treat the Claimant in all 

respects as if he had never been dismissed then the Claimant will transfer to R2 and has a 

contract to work at the school under the current management of R3. 

 

23. It is therefore clear that any finding of unfair dismissal in this case will require a remedies 

hearing on the issue of practicability, which the Tribunal are obliged to consider, under Art 

150(2) of the Employment Rights (NI) Order 1996.  The Tribunal have not heard any 

argument or evidence from R1 on the question of practicability to date, neither have the 

Tribunal heard any argument from the Claimant on the issue of practicability.  Therefore, it 

is respectfully submitted that the Tribunal is not in a position to consider practicability at 

this time and therefore a remedies hearing will be required. 

 

 

                                                 
2 At paragraphs 27 and 28 of the www.bailii.org report 
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Re-engagement by a successor or associated employer 

 

24. Under Art 149 of the Employment Rights (NI) Order 1996 the Tribunal may make an order 

for re-engagement against the employer and also any successor employer.  Art 149(1) states: 

 

“An order for re-engagement is an order, on such terms as the tribunal may decide, that the 

complainant be engaged by the employer, or by a successor of the employer or by an associated 

employer, in employment comparable to that from which he was dismissed or other suitable 

employment.” 

 

25. Art 2 of the Employment Rights (NI) Order 1996 defines successor employer as follows: 

 

““successor”, in relation to the employer of an employee, means (subject to paragraph (4)) a person 

who in consequence of a change occurring (whether by virtue of a sale or other disposition or by 

operation of law) in the ownership of the undertaking, or of the part of the undertaking, for the 

purposes of which the employee was employed, has become the owner of the undertaking or part, 

 

(4) The definition of “successor” in paragraph (3) has effect (subject to the necessary modifications) 

in relation to a case where— 

 

(a)the person by whom an undertaking or part of an undertaking is owned immediately 

before a change is one of the persons by whom (whether as partners, trustees or otherwise) it 

is owned immediately after the change, or 

 

(b)the persons by whom an undertaking or part of an undertaking is owned immediately 

before a change (whether as partners, trustees or otherwise) include the persons by whom, or 

include one or more of the persons by whom, it is owned immediately after the change, 

 

as it has effect where the previous owner and the new owner are wholly different persons.” 

 

It is respectfully submitted that sub-articles (4)(a) and (b)are not relevant for present 

purposes as the current owner of the undertaking is wholly different to R1. 
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26. Art 17 of the Education and Libraries (NI) Order 1986 deals with the transfer of voluntary 

schools to the controlled sector.  Art 17 states: 

 

“17.  (1)  Notwithstanding anything in any instrument of government of a voluntary school, the 

trustees of the school may, with the consent of the Department given after consultation with the 

appropriate board, transfer to the Department the school (which expression in this Article includes 

any land, equipment or teachers' residences held or used in connection with the school by the trustees 

or managers of the school) upon such terms as may be agreed by the trustees, the Department and the 

relevant board and the provisions of Schedule 9 shall apply to any such transfer. 

 

(2) The terms on which a school is transferred to the Department under paragraph (1) may contain a 

provision that in specified circumstances the school should be transferred back to the original 

transferors or transferred to such other persons as may be specified. 

 

(3) A school transferred under paragraph (1) shall, on the date of the transfer, become a controlled 

school and the Department shall place it under the management of the appropriate board and may, 

subject to the terms on which the school was transferred to the Department, convey to that board any 

estate in land relating to the school and, whether or not it does so, may transfer to the board any 

equipment, furniture or other movable contents of the school transferred to it under paragraph (1). 

 

(4) The trustees of a school transferred under paragraph (1) shall, from the date of the transfer, be 

absolutely freed and discharged from all responsibility in connection with the school whether under 

any deed of trust or otherwise. 

 

(5) The existing staff of teachers in a school transferred under paragraph (1) shall from the date of 

transfer be placed as regards appointment, dismissal and remuneration on terms not less favourable 

than those applicable to them before the transfer and any question which may arise as to the fulfilment 

or observance of the provisions or requirements of this paragraph shall be referred to the Department 

whose decision thereon shall be final. 

 

(6) Where a school is vested in the Department, it may place the school under the management of the 

appropriate board but shall not do so without the consent of the managers of the school and where it 

does so, the Department may convey to that board any estate in land relating to the school. 
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(7) In this Article “the appropriate board” in relation to a school means the board for the area in which 

the school is situated,” 

 

27. Therefore it seems either the Department or R2, by virtue of any transfer of the estate to the 

Board, may be the successor to R1.  Give that R2 are the employing authority post-transfer it 

seems logical that R2 are the successor. 

 

28. Despite Counsel’s extensive research and also having reviewed a variety of searches carried 

out by the Bar Library librarians, Counsel has failed to uncover any authority on re-

engagement orders against successor employers.  Therefore, it is respectfully submitted that 

in order to aid with interpretation of the provisions it may be helpful to consider the 

intention of parliament when enacting the provision for re-engagement by successor 

employers.  As outlined in the extract below the concept of re-engagement by successor 

employers was introduced in the Industrial Relations Act 1971. 

 

29. In the Court of Appeal case of Cowley v Manson Timber [1995] ICR 367 Neill LJ stated: 

 

“We have had the advantage of hearing the argument of Mr Kibling on behalf of Mr Cowley, who has 

obviously given a great deal of care and attention to this case and done a lot of research. In his 

carefully prepared submissions, he has drawn our attention to the history of the legislation and the 

history of s.68 of the 1978 Act. The statutory remedy for unfair dismissal was first introduced by the 

Industrial Relations Act 1971. At that stage, a complaint to an Industrial Tribunal was made under 

s.106 of the 1971 Act, and by s.106(4) it was provided: 

 

'Where on a complaint under this section relating to dismissal the industrial tribunal – 

 

(a) finds that the grounds of the complaint (as specified in paragraphs (a) to (c) of subsection 

(1) of this section) [and that included the nature of the dismissal] are well founded, and 

(b) considers that it would be practicable, and in accordance with equity, for the complainant 

to be re-engaged by the employer, or to be engaged by a successor of the employer or by an 

associated employer, 
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the tribunal shall make a recommendation to that effect, stating the terms on which it considers that it 

would be reasonable for the complainant to be so reengaged or engaged.' 

Mr Kibling points out that at that stage the statute was merely making provision for a 

recommendation to be made by an Industrial Tribunal. The concept of reinstatement as contrasted 

with re-engagement had not yet been introduced, and there was no provision in the statutory 

machinery that, if the recommendation for re-engagement was not given effect to, there would be any 

penalty imposed as a result. 

 

10 

 

The 1971 Act was in due course followed by the Trade Union and Labour Relations Act 1974. That 

Act reenacted s.106 with certain amendments and included for the first time the possibility of 

reinstatement. Reinstatement was introduced by a new s.106 which was substituted for the earlier 

section by para. 17 of the First Schedule to the 1974 Act.” 

 

30. The Industrial Relations Act 1971 arose following a White Paper in 19693.  However, 

unfortunately the White Paper is of little assistance when trying to determine the intention 

behind permitting re-engagement against successor employers.  The relevant paragraph in 

the White Paper regarding introducing legislation prohibiting unfair dismissal simply states 

that the “exact form of procedure and of the machinery to operate it …….will be discussed 

in detail with the CBI TUC, nationalised industries and other interests.”  The full paragraph 

from the White Paper is as follows: 

  

 

 

 

 

 

                                                 
3 “In Place of Strife: A Policy for Industrial Relations” Cmnd 3888 
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31  Counsel has been able to locate in the online version of Hansard4, a debate in the House of 

Lords in 1971 regarding the Industrial Relations Bill.  An amendment was proposed to the 

bill whereby reinstatement would also be included.  Lord Windlesham, who appears to have 

been representing the government, stated: 

 

“Similar considerations apply where engagement by a successor of the employer or an associated 

employer is concerned. We must take into account the circumstances in which a change of ownership 

of the business occurs after the employee's dismissal, which brings with it changes in the organisation 

which preclude exactly the same job being offered back to the employee.” 

“We must not lose sight of the fact that this provision will operate to the benefit of the employee.” 

 

32. At the time of drafting Counsel has been unable to find earlier references to successor 

employers in the context of this legislation in Hansard online beginning with the point the 

White Paper was written in 1969 up to the point of the debate referred to in paragraph 31 

above.  Neither has Counsel been able to locate any debate on what is meant by successor 

employer in any subsequent consideration of later pieces of legislation which have in turn 

superseded the 1971 Act and each other. 

 

33. It does seem from the debate in the House of Lords quoted above that the House of Lords 

and the government were treating the provisions as protecting an employee against a 

situation where a change in ownership occurs in his employer after his dismissal (but 

obviously before the remedy is ordered by the Tribunal).  Therefore, the situation the 

Claimant finds himself in is exactly the mischief it seems Parliament intended to address. 

 

34. There is no reference to TUPE in the definition of successor employers.  The TUPE 

regulations themselves provide for the circumstances in which an employee dismissed 

before the transfer can have a remedy against the transferee (dismissal where the sole or 

principal reason for dismissal is the transfer or reasons connected to the transfer).  The 

remedy of re-engagement against successor employers under the Employment  

 

 

Rights (NI) Order and previous incarnations of the legislation has continued to exist despite 

the advent of TUPE5.  The clear implication is that the continued existence of this remedy 

                                                 
4 http://hansard.millbanksystems.com/lords/1971/may/27/industrial-relations-bill-1#S5LV0319P0_19710527_HOL_291 
 
5 Regulations first introduced in 1981 
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and the lack of reference to TUPE in the definition of successor, strongly point to the 

definition of successor employers not being limited to employers against whom a Claimant 

has a remedy under the TUPE provisions. 

 

35. Therefore, even if the Tribunal finds that the Claimant is not to be treated as having 

transferred under TUPE or does not have a remedy against R2/R3 under TUPE, the 

Claimant can still seek re-engagement against the successor employer under the 

Employment Rights (NI) Order 1996.  Therefore, the Claimant against submits that a 

finding of unfair dismissal in this case must lead to a remedies hearing for consideration of 

an order for re-engagement against successor employer(s). 

 

Question posed by the Tribunal 

 

36. During the hearing on Friday 27th June the Tribunal posed a matter for consideration to the 

parties.  This matter to be considered was as follows: 

 

 (a) If the Tribunal finds the Claimant was unfairly dismissed by R1; and 

(b) If the Tribunal finds the Claimant was reinstated by the LRA appeal; and 

(c) If the Tribunal finds the Claimant was dismissed for a second time in December 

2013; and 

(d) If the Tribunal finds the Claimant did not transfer under TUPE to R2 or R3; and 

(e) If the Tribunal finds the Claimant has a remedy against R1; and 

(f) If the Tribunal finds the appropriate remedy was reinstatement; and 

(g) If the Tribunal finds R1 ceased to exist on 1 April 2013 and if therefore the primary 

remedy of reinstatement was thwarted by the transfer and R1 cannot implement a 

reinstatement order; 

 

What is the Claimant’s position taking into account TUPE, the Acquired Rights Directive, 

the requirement for a purposive interpretation in light of the Acquired  

 

 

 

 

Rights Directive?  Is the position affected by the fact that the Tribunal and R2 are public 

bodies taking into account Foster v British Gas? 
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37. In relation to (c) above the Claimant refers to the submissions on the obiter comments in 

McMaster v Antrim BC at pages 15 to 18 of the original written submission dated 27 June 

2014. 

 

38. In relation to (d) above the Claimant refers to the submissions on dismissal for a reason 

relating to the transfer in the Claimant’s original written submissions at pages 18 to 24. 

 

39. In relation to (g) above the Claimant highlights paragraphs 12 and 13 above and submits that 

it may well be R1 has not been dissolved.  Even if R1 has not been dissolved then under 

Schedule 4 of the Education (NI) Order 1996 where it appears a Board of Governors will be 

dissolved the Department may give such directions as it thinks fit with respect to the 

winding up of the Board of Governors.  There is no evidence before the Tribunal that an 

actual winding up of the Board of Governors has taken place. 

 

40. However, in order to address the specific scenario where the Tribunal makes all of the 

findings referred to at (a) to (g) above the Claimant says as follows: 

 

41. The Claimant’s remedy of re-engagement against a successor employer is not denied in the 

circumstances of the scenario outlined above.  If the Tribunal decides against reinstatement 

the Tribunal should go on to consider re-engagement against a successor employer.  The 

Tribunal at this point, if it determines it practicable following a remedies hearing, can then 

make an order for re-engagement against the successor employer as discussed above. 

 

42. In addition at the point of ‘dismissal’ the Claimant had viable prospects of having a remedy 

against R1.  At the point of instituting these proceedings in January 2014 the Claimant had 

viable prospects of having a remedy against R1.  At the point of R1 serving its response the 

Claimant had viable prospects of having a remedy against R1.  If the Tribunal does find that 

R1 ceased to exist on 1 April and also finds this  

 

 

therefore means the Claimant’s primary remedy of reinstatement against R1 was thwarted, 

then this was thwarted by the transfer. 
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43. The Acquired Rights Directive was replaced by “Council Directive 2001/23/EC of 12 

March 2001 on the approximation of the laws of the Member States relating to the 

safeguarding of employees' rights in the event of transfers of undertakings, businesses or 

parts of undertakings or businesses”.  The preamble to Council Directive 2001/23/EC 

includes the following: 

 

(3) It is necessary to provide for the protection of employees in the event of a change of 

employer, in particular, to ensure that their rights are safeguarded. 

 

44. If the scenario outlined above is correct then Department/R2 as public bodies entered into a 

transfer which had the effect of denying the Claimant his right to the remedy of 

reinstatement.  Therefore, these public bodies acted in a manner contrary to one of the stated 

purposes of the directive, namely providing for the protection of employees to ensure their 

rights were protected.  In fact the Department’s actions are potentially open to even greater 

criticism.  If R1 was dissolved by the transfer, the Department, a public body, had power 

under domestic legislation  under Schedule 4 to the 1996 Order) to make directions 

regarding the liabilities of R1 which would have allowed those liabilities to vest in another 

body.  In other words the Department had the power to preserve the Claimant’s remedy by 

vesting the liability in another body and thus give effect to a stated purpose of the Directive 

(ensuring an employee’s rights were safeguarded) but failed to do so. 

 

45. In terms of the Tribunal, the Tribunal is required to give a purposive interpretation of the 

legislation in order to give effect to the directive.  The Directive states: 

 

  “Safeguarding of employees' rights 

Article 3 

1. The transferor's rights and obligations arising from a contract of employment or from an 
employment relationship existing on the date of a transfer shall, by reason of such transfer, be 
transferred to the transferee. 

 

 

Member States may provide that, after the date of transfer, the transferor and the transferee shall be 
jointly and severally liable in respect of obligations which arose before the date of transfer from a 
contract of employment or an employment relationship existing on the date of the transfer.” 
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46. It therefore appears that the directive’s specific wording is aimed at contracts of employment 

or employment relationships existing on the date of a transfer.  Therefore in the scenario the 

Tribunal has asked the parties to address, this provision of the Directive would not seem to 

apply as the scenario is premised upon the Claimant having been dismissed in December. 

 

Conclusions 

 

 47. The Claimant therefore submits that there are clearly issues surrounding the potential 

remedies if there is a finding of unfair dismissal which require a remedies hearing. 

 

48. There are many interlinked legal issues in the case however, one way or another for the 

reasons outlined in these submissions and the original submissions dated 27th June 2014 

there are ample legal and factual grounds for the Tribunal to make an order for reinstatement 

and or re-engagement. 

 

Neil Phillips 

Bar Library 

2nd July 2014 
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