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CARE3225									30 June 2000

IN HER MAJESTY'S COURT OF APPEAL IN NORTHERN IRELAND

_____

IN THE MATTER OF WINE INNS LIMITED

_____

CARSWELL LCJ

	This is an appeal, brought with leave, from an order made by Girvan J on 5 May 2000, refusing applications for an order to strike out a petition to wind up Wine Inns Limited (the Company), in so far as it related to winding up the Company, and to stay the further proceedings pursuant to section 9 of the Arbitration Act 1996 (the 1996 Act).  
	The litigation of which this appeal forms a part concerns three associated companies carrying on business in the licensed trade, Wine Inns Limited, James E McCabe Limited and City of Belfast Warehousing Limited.  The respondent Patrick Anthony McCormack brought petitions seeking orders that all three companies be wound up, and in the alternative relief under Article 452 of the Companies (Northern Ireland) Order 1986.  The appellants Patrick Mark Paul Hunt (Paul Hunt) and James Oliver Hunt (Seamus Hunt), who are shareholders in Wine Inns Limited, moved to strike out the petition in respect of that company, or alternatively such part thereof as claimed an order for winding-up.  They further sought an order staying the petition and referring the dispute to arbitration under the terms of an arbitration clause contained in a shareholders' agreement made on 2 May 1979 (the 1979 Agreement).  The shareholders in the other two companies moved to strike out the petitions in respect of those companies.  The learned judge dismissed the three motions to strike out the petitions and refused the appellants' application to stay the petition in respect of Wine Inns Limited.
	The three companies were incorporated between 1971 and 1978.  The business of each is closely connected with that of the others and they are operated as a group.  Prior to 1979 the appellants and the respondent carried on a successful business in partnership as wholesale and retail wine and spirit merchants and licensed victuallers under the firm name of Hunt, Hunt & McCormack.  Paul Hunt and the respondent each had a 45 per cent interest in the partnership and Seamus Hunt the remaining 10 per cent.  By a Sale and Purchase Agreement made on the same day as the 1979 Agreement the partners sold and Wine Inns Ltd purchased their business and the partners were allotted shares in the company in the same ratio as their partnership interests.
	The 1979 Agreement contained a number of provisions governing the transfer of shares.  By clause 7(A) the quorum at a shareholders' meeting was to be persons holding not less than 75 per cent of the issued capital and by Clause 8 it was agreed that a number of transactions involving major business decisions was not to be undertaken without the consent in writing of the same ratio of persons.  The object of both clauses was plainly to keep control of the business firmly in the hands of the two main shareholders, since the consent of both was required to bring the majority up to 75 per cent.  By Clause 9 the provisions of the agreement were to prevail over those of the company's articles of association.  
	Clause 10 contained an arbitration clause in the following terms:
		"WHENEVER any doubt, difference or dispute shall arise between the Shareholders or any of them or between any of them and the personal representatives of any other Shareholder affecting this Agreement or the construction hereof or any clause or thing herein contained or any other thing in any wise relating to or concerning the business of the Company or the rights, duties or liabilities of any Shareholder hereunder the matter in difference shall be referred to a single arbitrator to be agreed upon by the parties or in default of such agreement to be nominated at the request of any such party by the Chairman of the Ulster Branch of Chartered Accountants in Ireland.  Such arbitration shall be held in Belfast in accordance with and subject to the provisions of the Arbitration Act 1950 or any statutory modification or re-enactment thereof for the time being in force."

	The respondent owns 45 per cent of the issued shares in James E McCabe Ltd and half of the non-voting B shares in City of Belfast Warehousing Ltd.  The reason for the difference in shareholding ratio in the latter company is in dispute, but the respondent claims that he was for some time unaware even of the existence of the company or of the nature and extent of the business carried on by it.  There are four other companies in the group, of which three, Winemark (NI) Ltd, Regency Hotel (Northern Ireland) Ltd and Fioonagh Properties Ltd, are wholly or virtually wholly owned subsidiaries of Wine Inns Ltd and one, Property Management Services Ltd, is wholly owned by James E McCabe Ltd.
	The respondent claimed in the winding-up petition that it was agreed or understood between the parties that he and Paul Hunt would participate fully and equally in the conduct of the business operated by these companies and in the benefits to be derived from it.  The business was very successfully run and expanded and the net profits and capital value are now very substantial.  The respondent claimed in paragraph 23 of the petition:
		"The company and the related companies (hereinafter `the Companies') were conducted by the Petitioner and Paul Hunt as a quasi partnership, characterised, inter alia, by:

		(a)	a pre-existing partnership between the Petitioner and Paul Hunt (with Seamus Hunt as a sleeping partner);

		(b)	the continuation of that partnership through the companies on the basis of a personal relationship involving mutual confidence and trust between the Petitioner and Paul Hunt;

		(c)	the Petitioner and Paul Hunt (although not Seamus Hunt) participating fully and equally in the conduct of the business;

		(d)	the Petitioner and Paul Hunt (but not Seamus Hunt) participating equally in the benefits to be derived from the business;

		(e)	restrictions on the transfer of members interest in the companies;

		(f)	the companies on foot of the said relationship of mutual trust and confidence were conducted with few or any formal board meetings or even general meetings;

		(g)	the Petitioner, while engaged in the active pursuit of the interests of and development of the companies trusted Paul Hunt to fairly and properly adminster the said companies without any prejudice whatsoever to the interests of the Petitioner;

		(h)	the Petitioner and the Hunts engaged in other commercial ventures in partnership through different corporate and non-corporate vehicles."

	He went on to claim in the petition that the relationship of trust and confidence had broken down in a number of respects.  They are summarised in the learned judge's judgment at pages 5 to 6 as follows:
		"These include allegations that:

		(a)	Robert Davis was made a director without consultation with the petitioner.

		(b)	The company has failed to inform licensing courts that Robert Davis is a director contrary to the licensing legislation.

		(c)	Paul Hunt dismissed the company solicitors and quantity surveyor behind the petitioner's back and without his consent at a time when he was undergoing a surgical operation.

		(d)	Paul Hunt contemptuously disregarded the views of the petitioner in respect of a property development in Newtownards.

		(e)	Paul Hunt and Robert Davis operated a discotheque in licensed premises in Elmwood Avenue, Belfast contrary to repeated assurances given to the court by the petitioner that any entertainments in the premises would be of a low key and quiet nature.  This undermined and damaged the petitioner's reputation and good standing with the court according to the petitioner.

		(f)	Paul Hunt had led the petitioner to believe that the petitioner was free to do with his shares what he wanted and relying on that the petitioner persuaded his son to give up a legal career and join the business.  However, Paul Hunt in 1999 voted against a resolution authorising a transfer by the petitioner to his son of 5000 shares in McCabe.  Paul Hunt also made clear that he did not agree to the petitioner's son becoming involved in the business.

		(g)	Paul Hunt obstructed the provision of financial information to the petitioner.

		(h)	In 1998 Robert Davis' salary was increased so as to be higher than that of Paul Hunt and the petitioner and by 1999 the annual differential had increased to over £262,733.  The petitioner was neither informed nor agreed to that.

		(i)	Between 1995 and 1999 Paul Hunt had some £220,000 and Robert Davis some £478,000 paid in respect of pension contributions out of company funds.  This was without the knowledge or approval of the petitioner who received the benefit of no such pension contributions.

		(j)	Between May 1993 and April 1999 Robert Davis' wife was fraudulently paid £161,057 in salary although she was not employed by the companies.

		(k)	In 1989 Paul Hunt allocated shares in McCabe so that the petitioner was only entitled to 29% whereas Paul Hunt had 57%.

		(l)	Between 1985 and 1990 the petitioner was charged sums in excess of the true share value so as to achieve equality with Paul Hunt and was unjustly enriched in the sum of £175,000.

		(m)	By a manipulation of company profits for dividend purposes Paul Hunt received an unfairer share of dividends out of COB.

		(n)	The personal relationships between the petitioner and Paul Hunt have deteriorated markedly and really as a result of the aforesaid improper dealings.

		(o)	Paul Hunt has on a number of occasions excluded or attempted to exclude the petitioner from important management decisions in the company in a way which was incompatible with the relationship envisaged between the parties."


It is to be observed that at this stage no evidence has been filed on behalf of the appellants and many of the averments are disputed.
	The learned judge dismissed the motions to strike out the claims made by the respondent to have the companies wound up, on the ground that the possibility of the court's granting such a remedy could not be excluded, because it was not established at that stage that an offer by the appellants to purchase the respondent's shareholdings was so obviously reasonable, just and fair that it was the only possible remedy in the circumstances of the case.  The appellants have not appealed against that conclusion of the judge.  The appeal is confined to the second part of his decision, in which he declined to stay the petition in relation to Wine Inns Ltd on the ground that the matters in dispute between the parties must be referred to arbitration under Clause 10 of the 1979 Agreement (which applies only to that company and not to the others).
	It was common case that an appeal does lie to this court from the decision of the judge given in the High Court, notwithstanding that on a literal reading of section 35(2)(fa) of the Judicature (Northern Ireland) Act 1978 it might appear that an appeal is excluded.  The House of Lords Held in Inco Europe Ltd v First Choice Distribution [2000] 2 All ER 209 that the identical wording in section 18(1) of the Supreme Court Act 1981 was to be interpreted in such a way as to preserve the right of appeal from a decision of the High Court on an application to stay, since that was the clear intention of Parliament and the wording was plainly the result of a drafting error.  We are therefore satisfied that we are able to entertain an appeal from the judge's decision.
	The stay of proceedings is governed by section 9 of the 1996 Act, which provides:
		"9(1)	A party to an arbitration agreement against whom legal proceedings are brought (whether by way of claim or counterclaim) in respect of a matter which under the agreement is to be referred to arbitration may (upon notice to the other parties to the proceedings) apply to the court in which the proceedings have been brought to stay the proceedings so far as they concern that matter."

Section 9(4) goes on to provide:

		"On an application under this section the court shall grant a stay unless satisfied that the arbitration agreement is null and void, inoperative, or incapable of being performed."

These provisions differ markedly from those previously applying, which were contained in section 4 of the Arbitration Act (Northern Ireland) 1937, whereby the court had a discretion whether to stay the proceedings and was not obliged to do so if satisfied "that there is no sufficient reason why the matter should not be referred in accordance with the agreement".  Section 9 of the 1996 Act makes a stay mandatory unless the case comes within one of the exceptions. As Mustill J said in A & B v C & D [1982] 1 Lloyd's Rep 166 at 172, referring to the similar provision in the Arbitration Act 1975:
		"  the Court has no discretion to refuse a stay once it is shown that the claim falls within the scope of the clause.  The presumption in favour of applying the arbitration agreement is irrebuttable."
	
Such cases as The Eras Eil Actions [1992] 1 Lloyd's Rep 570 (also decided under the Arbitration Act 1975) show that factors which might well have induced the court not to grant a stay under earlier legislation can no longer operate to prevent the proceedings from being referred to arbitration.  
	Jurisdiction to order the winding-up of a company or to grant any of the remedies specified in Article 452 of the Companies (Northern Ireland) Order 1986 may be exercised only by the court.  If the matter were referred to arbitration, accordingly, the arbitrator would not have power to grant such remedies.   Under the earlier legislation this factor could have been accepted as a ground for refusing a stay: see the decision of Roxburgh J in Olver v Hillier [1959] 2 All ER 220.  If a stay were granted the respondent could not obtain a winding-up order or a remedy under Article 452 from the arbitrator.  The learned judge interpreted the argument advanced by Mr Simpson QC on behalf of the appellants as a contention that if the parties agreed under Clause 10 of the 1979 Agreement to submit all disputes to arbitration then, by parity of reasoning with that expressed in The Eras Eil Actions, they took the consequence that they could obtain only such relief as fell within the jurisdiction of the arbitrator to grant.  In this court Mr Simpson stated that he had not intended to put forward his argument in this way and that he had always adopted the stance that the court did not lose its jurisdiction to grant a winding-up order or an order under Article 452, even if there were a reference to arbitration.  He submitted that the matter did not constitute a single dispute but a series of discrete disputes or differences, over the matters set out in the winding-up petition, and that each should be referred to arbitration.  The arbitrator or arbitrators should then receive the evidence about these matters and reach findings of fact on each, whereupon the matter could come back to the court for the judge to decide on the basis of the arbitrator's conclusions whether to make a winding-up order or to grant a remedy under Article 452.  It appeared to follow from his argument that the petitioner would have the right to come back to the court after the conclusion of the arbitration process and would not require the consent of the respondents to the petition.  The complexity and inconvenience of such a procedure are self-evident, as is the difficulty which a judge would face in determining on another tribunal's findings of fact whether it was just and equitable that the Company should be wound up.  Mr Simpson submitted, however, that this was beside the point, for if the parties had chosen to submit their disputes to arbitration they must endure any difficulties which that process might entail.
	We do not find it necessary to express an opinion on how such procedural difficulties might be surmounted, because we are of opinion that the appeal is concluded in favour of the respondent by the construction of Clause 10 of the 1979 Agreement.  We are unable to agree that the matters in difference consisted of a series of discrete disputes, as Mr Simpson contended.  In our view there were but two issues between the parties (a) whether it was just and equitable that the Company should be wound up under Article 102(g) of the Insolvency (Northern Ireland) Order 1989 or (b) whether the Company's affairs had been conducted in a manner which was unfairly prejudicial to the interests of the respondent, entitling him to one of the remedies specified in Article 454 of the Companies (Northern Ireland) Order 1986.  The complaints set out in detail in paragraphs 25 to 41 of the petition under 45 heads are facta probantia, matters which if proved go towards establishing the facta probanda, the two issues to which we have referred.
	When the issues are defined in this way, it is clear that they do not come within the terms of Clause 10 of the 1979 Agreement.  They do not constitute a doubt, difference or dispute affecting the Agreement or the construction thereof or any clause or thing therein contained.  The Agreement regulates the relations between the shareholders, a matter which is not in dispute.  Nor do the issues themselves, the facta probanda, relate to or concern the business of the Company – whether or not the word "hereunder" is to be taken to govern this phrase, as Mr Deeny submitted – even though some of the facta probantia might be said to do so.  Nor do they affect the rights, duties or liabilities of any shareholder under the Agreement, which does not purport to govern a situation in which a winding-up or an Article 452 remedy is being sought.  Indeed, we cannot suppose that the parties intended to agree that a dispute of the nature of that in the present case should go to arbitration, to be heard before an arbitrator who had no power to grant either of the remedies sought by the respondent.
	This conclusion makes it unnecessary for us to consider the alternative argument advanced on behalf of the respondent, that even if the appellants' argument is correct that the disputes or differences to be considered consist of the matters set out in paragraphs 24 to 41 of the winding-up petition, none of them comes within Clause 10 of the Agreement.  Mr Simpson had submitted that they did so because they were governed by the terms of Clause 8.  Mr Deeny examined those matters in detail and submitted that none of them fell within the confines of Clause 8.  We do not propose to rehearse the arguments presented on this part of the case or express an opinion on it, save to say that there appears to us to be considerable substance in the respondent's submission, except perhaps in respect of the complaint contained in paragraph 33 of the petition concerning the disposal of shares by the respondent.
	We accordingly are of opinion that the learned judge was right to refuse to stay the proceedings and dismiss the appeal.



IN HER MAJESTY'S COURT OF APPEAL IN NORTHERN IRELAND
_____

IN THE MATTER OF WINE INNS LIMITED

_____



	JUDGMENT

	OF

	CARSWELL LCJ



	_____

