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ROYAL COUR'r 

(Samedi Division} 

26th Septernber F 1997 

/ 

In 1';,11e :Ma 1::. ter of the Representation of Idocare Properties Limi t:ed 

Between; Idocare Properties Limited Representor 

And: The and Environment Committee of 

the states of Jersey 

Applic:alilon by the that the discover documentation 

relating 10 various mailers raised in tha pleadiings, 

Advocate I'LH~G~ vcisin for the Representor" 

Advocate p~ Matthews for the Respondent~ 

JUDGMEN'f 

Respondent 

GREFFIER SUBSTITUTE: This Representa.tion is an tion for judicial 

review of the decision of the Respondent to refuse to grant planning 

permission to the Representor in relation to a development of offices 

and eight flats on a site in Green Street~ 

The Representation was commenced in May. 1996, and amended in 

Novernber I 1996. In the amended Representation f the Eepresentor pleaded 

that the Respondent had given its consent for the construction of. office 

developments on numerous sites within st~ Helier and elsewhere which are 

10 outside "the defined office a:re2H and thirty-six alleged such sites were 

mentioned. One of the grounds for the refusal of planning permission 

was that the relevant site in Green Street was outside the 11defined 

office area l1 ~ 

15 

20 

In its ("...mended Ans"t;'iler, the 

providing an explanation in relation 

amended Answer the Respondent pleaded 

answered this allegation by 

to the thirty-six sites. In the 

that.. in relation to applications 

where pIa,nning permission fflas granted prior to November J 1987 (l when the 

Dew Island Plan vIas approved, and in relation 

made prior to the Island Plan being approved, 

the criteria under the old Island Plan~ 

to which were 

the Respondent had applied 

The Representor 1 by a Summons dated 28th April, 1997 I ied for 

Further and Better Particulars of various of the amended 

25 Ans'\-ver. The first three of the btlcnty-seven contained 

therein related to addi tional information in relation to the 

sites~ Whe=e the relev2,nt planning permission was given with 
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the criteria set cut in the new Island Plan being applied, the 
Respondent consented to the giving of that informzl.tion~ However I 'l.,here 
the RespondeI'lt says that ·the relevant planning permission ';I1aS granted 
applying the criteria under the old Island Plan ff the Respondent refused 

5 to prov:Lde the pzu::-ticulars requested and in my Judg:ncnt da.ted 5th June, 
1997, I set out ny decision :in relation thereto. 

In relation to this appJ.ication. the Respondent consented to 
paragraph 1 (a) of the Summons and what W8,S in issue were paragraphs 1 (b; 

10 and (c) o:e the Surnmons dated 6th Augnst p 1997, which .read as fo1101.:4s:-
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35 

40 

;11 ~ The Respondent should not be ordered to prapare and file 
a List, verified by Affidavit#' of ,~11 documentation in its 
possession, custody or power relating to:-

(b) 

(c) 

the planning applications for all office developments 
outside the office development area w~':1ich are referred 
to in paragraph 13fi) of the Representation and 
paragraph 9 of the Reply and any other such planning 
applications known to the Respondent p includingr but not 
limited to... tiOJl ferms ... correspondence bet~ileen 
applicants and the Re t, planning and/or 
development permits and details of the car 
provision required and/or in eac~J:i ca.se .. 

Tile deliberations of the R"s,po'n<le,nt in respect of each 
of the and/or a"~.1of~'~nt applications referred 
to in sub-para (b) above~ including, but not 
limited to, Minutes of Committee meetings ... Acts of the 

internal mell1oranda ... reports and/or 
advice tJle "'5 officers ... and others .. 
to the Respondent." 

At the 
sites l 

P.~dvocate Voisin conceded that of the 
under 1 (b) and (c) should not be ordered in relation to 

numbers 1,4,5,. 7,11,16,19, 20 and 26 because the had 
that the relevant permission bad been granted the 

criter"ia under the old Island Plan. Upon examining the pleadings, it 
beC<3..IllC: clear to me that sites numbers 10! 12, 1 B I 22 f 23, 28 f 30 f 33 a'1d 
34 fell into the same categories and the 's 
under 1 {b) and (c) are, therefore, refused in rel.2i.tion to 
prope:r-t.ies. 

iens 
those 

There also exists a category of ias in relation to vlhich I 
45 refused to order the Further and Better Particulars In the 

cases of sites numbers 17, 29 and 31 that was because there was some 
addi tional factor involved \'lhich meant that that particular property had 
only slight relevance to the Representation. Where I refused the 
Further and Better particulars, I am also refusing the request for 

50 discovery under 1 (b) ar..d (c} ~ 

This leaves for me to consider sites numbers j 2, 3, Of 8, 9: 13, 
14, 15 t 21, 24, 25, 27, 32, 35 and 36 with any other planning 
applications knof;ln to the Respondent which do not relate to the thirty-

55 six sites 
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Royal Court Rules 1992, as amended, 6/16(1) and (2) read as 
fOllows: .-

Vf6/16", - {I} Tile Court .may o,rder any party to any 
to furnish any other party with at list of the documents whicll 
are or have been in his custody or power relating 
to any matter in question in L~e cause or matter./' and to 
verify such list by affidavit~ 

(2) An order under paragnIph (7) of this Ru1.e Hlay be lim.ited 
to suel:! documents or classes of documents only, or to suell 
only of the ma t ters in question in tile as may be 
specified in the order~ n 

1,S Advocate Voisin brought my attention to various passar;;es in 1:11e 

20 

25 

30 

case of 
(1996) JLR 45 ~ In that Judgment cornmencing on line 36 on page 11 is the 

section from Suppers tone & Goudie f J'udicial Review:-

"Discovery may be ordered if there is some reason for 
that affidavits do not disclose the full picture 

(see Re H (1990) Guardian, 17 May). It may be t in 
this connection to bear in mind Parker L .. J", "5 exhortation in 
R~ v~ Lancashire County Council, ex p~ Euddleston [1986] 2 
All E.R. 941 that local authorities when 'should 
set out fully nrhat did and why, so far as is necessary 
fully and fairly to meet the challenge' Isee p.947e ••. ). He 
made it clear that the power to order discovery or 
i<,t,er'r,oQ'atories could be llsed to make any deficiencies 
(see p.947d). 

That section is written in the light of the English procedure 
to Judicial Review where the public body in.volved vdll produce 

an affidavit setting out the rele-'-.rant facts ~ In the Jersey system, the 
35 Committee's version of facts is set out in the Answer to the 

Representation and j in this case, in the FUrther and Better Particulars 
which they have filed. Advocate Voisin submitted that there were 
deficiencies in the information given by the Committee and that the 
requested orders for d:lscovery should be made in order to make good 

40 these deficiencies~ 

Advocate Voisin also drevl my attention to sections on pages 20 and 
22 of the Judgment in (9th November, 1995) 
IJersey Unreported which indicated that the Court had requested the 

45 provision of addi tional informa,tioD by the Commi t tee in order that it 
could. see 1I1hether the Committee had maintained consistency in relation 
to similar previous dectsions~ 

section 24/3/1 commencing on page 427 of volume of the 1997 
50 R~S~C. (with case references omitted) reads as follows:-

55 

HDiscovery in proceedings for judicial review - O~24, r~3 

(un1.ike o~ 24/ rr~ 1 and 2) is wide enough in scope to apply to 
gs for judicial review~ Therefore, although 
is not automatic in judicial review proceedings, 

the Court may order discovery where such an order is 
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necessary for disposing of the matter fairly within the 
lneaning of O.24,~ r~8 .. 

Because of <':he nature of an applicati()n fOL" judicial re1yiew? 
discovery in judicial review proceedings is inevitably different from discovery in an action begun by writ; although the Court has power under 0.24, r.3 to order discovery in judicial review proceedings? it will be 
appropriate in fewer cases and is likely to be mora 
circumscribed~ A minister who 1]ad ta make a decis.ion as part of an appellate process would necessarily consult with 
officials in ids department and obtain their expertise and 
advice and unless t~f:!at consultative exercise involTl'ed a ne~l point t-1i th which the parties had had no opportunity of 
dealing r the minister ~"as under no duty to disclose materia't 
.z.-es:u:l ting from sllch consul ta t.i ve process" 

SiJ1.ce in applications for juciic],al rS'l)"iew the burden of proof 
lies on b'1e app1.icant to raise his caSE'r the Court will 
refuse to order agai,list the Iaspcnden t in order to 
~'TIake good defects ill the evidence adduc.ed b.f- the appLicant~ 

}ls a general prL'"lciple in judicial review discovery will be 
ordered ~'t1here it is in order that the justice .of the 
case may be advanced and where it is" f.vltl1in the meaning of 
O~24, r~8§ necessary for 
Court should net order 

fairly of tile matter; the 
where there is no material before it to show that the reasoning of the respondent's decision-making process is defective or 

unreasonable or open to cha.llengeJ' and where the purpose ef 
the tion is to study the respondent's dOCUlnents to sea if some flaw in the decision-making process can be 
established~ li 

" . In ~~p~ __ ~~~~~~~~~~c~~ .. ~~~.~ Chapter 9~ Introduction: p.255 there lS a section on the test for ordering discovery 1r'lhich comrnences as f0110v1s:-

HTe.st for ordering discovery 
The governing principle in ordInary writ actio?:!s .1.$ that the court s}lOuld not .make an order fer discovery !I! .. ~ ~ unLess the Court is of the opinion that the order is necessary for 

fairly of the cause or matter or for saving" costs~ 
The sa.me test applies" in ef' in judicial review 
proceedings! so that discovery should be ordered whenever and 
to the. exten't that it is nec,essary in order to dispose fairly 
of a particular case or for costs~ The courts haver 
however, pointed out that", as the nature of judicia.l review 

is different from litigation? discovery 
in ca is likely to be ordered in far fewer cases and 
will be more c,ircumscribed in i cs extent than would be the 
case in ordinary private litigation~ 
review is not usually 
findings of fact <> :z.""he court is 

Facts will often 
and it will be the 

The cou.rt in judicial 
concerned wi tll making 
1 ~"1g a 

role~ 
documentary form legal 

appear in 
consequences 
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from that point the situatio~ here is the same as in relation to 
Bcurn2 House~ 

14" Le Gallais Chambe:r-s and Hinden House I' Bath street 

The situation here is the sa.me as in relation to Bourne House and 
this application is re£used~ 

2 to 8 Oxford Road 

There- is a dispute here between the parties as to ;;,'lhr2:ther there was 
a previous office use in relation to th.is property and in line with 
my decision on 13 I am ordering discovery limited to that issue~ 
]\~part from tha.t the situation here is the same as in relation to 
Dourne House. 

Ma,ison de la Pape 

The position here is the same as in relation to Bourne House~ 

24 ~ Malzard House. Union street 

'l'here is a disagreement here betTtlee.n tbe parties as to ~\lir.ich 

property is meant by the Representor by f.!alzard House It appears 
to me that the parties ought to liaise together on this in order to 
check which property is referred to~ There ought then to be 
consequential amendments to and, in particular, if a 
different property were meant by the Representor to that in 
relation to which an Answer has been given by the Respondent then 
different. information wi1l need to be Until those 
have been taken, I am Simply not in a position to determine whether 
or not there vJill be an issue between the parties which '>vi11 lead 
to an order for discovery being necessary in order to dispose 
fairly of this 

25 Site adjacent to Mechanics Institute, Burrard street 

Some particulars under request 14(iii) of the Request for Further 
and Better Particulars have not yet bee.t'1 provided by the Committee 
which should proceed so to do~ Once this has occurred then the 
situation. '>'lill be the same as in relation to Bourne House ~ 

27~ The position here is the same as in relation to Bourne House. 

32. 

35~ 

Hotel de L'Europe 

At first there appears to be a as to the number of 
flats constructed on this site because the Answer to the 
Representation says seven and the Reply says four~ However r the 
Answer to Request 20 of the Further and Better Particulars now 
confirms four and so any di has disappeared on this 
AccordinglYl the situation is the same as in relation to Bourne 
House. 

The situation here is the same as in relation to Bourne Housea 
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36~ Beachside Bnsi.ness Centre 

On the f?~ce of the ]i.~nst,-\l'er and the Eeply there is El dispute as to 
t4hether er net these premJ.ses are unsui table for con.versJ.on, into 
d'0Jelling accomrnodation~ Ho'\tJever, paragraph 23 of the Fu:cther and 
Better Particulars refers to a restrictive cove:::lant agai.n.st use for 
residential pn.rposes~ It is Dot clear at this in time as to 
whether or not there is an issue hetween the parties as to the 
existence of such a restrictive covenant~ There is also a 
as to Hhether the ,:,,5 of architectural importance ~ 
ResDondent says that it was and the Representor denies this. 
cannot see that discovery 'rAiill be of any assista!1ce in relat.icn 
that issue ar:.d l f the situation here is the same as 
relation to Bourne House~ 

the Representor under 

The 
I 

in 

I come now to the application of 
1 (a) and (b) in relation to any other C\,pplica tions similar to 
those for the thirty-six sites. Until such time as an allegation is 

20 made by the Representor of another specific property in this category 

25 

and pleadings have been in relation thereto, it is 
to say that any issue has arisen bet"liJeen the in relation to 
Ylhich an order for d:Lscovery will be appropriate. 
applicaf:ion i.s also refused~ 

this 

Finally f I ,·1111 need to be addressed both in relation to the costs 
of and incidenta.l to the Representor I s Summons dated 6th August 1 "J 997 , 
and in relation to th.e time period fo!" the provision of the disco""ery 
which has been agreed or ordered~ 
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