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THE BAILIFF: This is an the Defendant shipyard to 
set aside both the order of the Judicial Greffier of 2nd 
April, 1997, granting leave to effect service out of the 
jurisdiction and the injunctlons upon it ex the 

5 Bailiff sitting in Chambers or~ 27th :Harch, 1997. The background 
to the action was suffie described in the judgment of the 
Court delivered on the 11 th June t 1997 f asi.de the order of 
the Deputy Judicial Greffier ing leave to serve these 

outside the jurisdiction on the Fourth Party Cited, 
10 Messrs. Lawrence Graham, the sh solicitors act for the 

Defendant, and we do not propose to it~ 

}.{r ~ Hichel based his on two propositions~ First he 
15 submitted that the Court had no jurisdiction, in the sense of 

territorial jurisdiction, over the Defendant, which is 
in Bu] I and that the 

("the 1994 Rules") did not empower the Court to order 
service of these s upon it. Secondly he submitted that! 

20 even if the Court did have such jurisdiction, it should not have 
exercised it as a matter of discretion~ We shall deal ;'lith each 
submission in turn. 



:: 

10 

In ('13th 
De c emb e:r I 1 996) I J. U . Co f 1\ I the qu est ion 0 f t err i tor i a 1 
jurisdiction did not arise as service was 

f in the :jurisdiction. The Court of was concerned 
vJ.ith the lD jurisdiction of the Court to iSSUi::: Nareva. 

unctions in aid of overseas~ The Court of Appeal 
f o11nd t ha t the Court did have such jurisdiction and we held! 
in our earlier j UClglllcn 

VIas not obi. tar ond 
in these , that that f 

have jurisdiction in the sense of power to grant a Mareva 
unction in aid of in a court. Mr. ]vfichel 

that concl~sion for these purposes while 
15 to challenge it in a court. 

Ivf!:' ~ HicheI vlent on to submit hO'V-76Ver that the court had no 
territorial jurisdiction over the Defendant. He drew our 
attention to an article Professor Paul Matthe'>ls in the 

20 entitled liNo Black H01es$ Please r 1!Je"re ,Jer [1997] 

25 

30 

vol= 1, Issue.2, p.132, \,jhere the learned author criticised the 
conc],usions of the Court of in At p.14.2 he 
wrote:-

HAll of th.is so :far has been about l' jurisdiction., 
The Siskina is not to be followed in on this t. 
But the tion in on 'territorial' jurisdiction 
remains as it was~ Unless a Defendant is in or 
submits to the jurisdiction of the court, or is 
within the ~ service of the Service of 
Process Rules 1994, or the sl rules for 
trusts in the Trusts Law 1984, the court 
has no 'territorial' jurisdiction. It may therefore be 
asked; what is the t of the court ha a 
'power J jurisdiction in such a case if it has no 
tterritorial; jurisdiction? The answer may not mucb* 
In the cases where the ~power jurisdiction' is most 

it may be of for wan t of 
tterri torial" jurisdiction ~ But t.here t-vill be a fSI¥ cases 
where the Defendant can be served in is within the 

arm' rules, or submits to the jurisdiction~ Abbott 
Industries v Warner, for e f would be such a case~ 

The t by Solvalub to law and 
may be very small but it is nevertheless tnere"U 

It is of course ri t that the court has no territorial 
jurisdiction other than in the circumstances there listed. The 
question for us however is whether the decision in Solvalub 
affects the interpretation which We to place upon the 

50 I! service of the 1994 Hules ~ 

Rule 7 
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Hr~ 

to 
had been 

~j7 ~ Sez"v~ice out of the jurisdiction o.f a. summons may be 

allowed the court v;l1enever -

(b) an unction is the Defendant to do 

within the jurisdiction 

are also claimed in respect of 
or re.frain from 

ther or net 
the of or failure to do that ;;; 

Le for the Plaintiff, submitted that the words 

be their and natural A .... "1. unction 

so ordering the De£endant to re£r~in from 

15 some wi thJ..n the jurisdiction" from de2,l \'-7ith er 

20 

25 

30 

35 

dispos of, whether itself or its servants or Sf 

monies or assets held in the name of the Fourth Cited within 

the jurisdiction. Service of upon the Defendant was 

therefore justified, he slilimitb:::;d l Rule 7 (b) ~ 

i-Ir. Michel/ s to that submission was that the rule lai(i 

down by the House of Lords in the [1977] 3 All ER 80; 

[1979J AC 210 was still alive in Jersey, notwithst its 

abolition by statute in 

Diplock in the follovling 

referred being in 

The rule was stated by Lord 

terms, the to wh~ch his 

almost identical terms to Rule 7 

"To come wi thin t)"" the t in 

the action must be of the substantive relief to which 

the Plaintiff's cause of action entitles him; and the 

that it is t to restrain the Defendant 

from doing in must amount to an invasion of some 

I or table right bel to the plaintiff in 

this COUll and enforceable here by tlle final j t 

for an unctio1'l:~ If 

If one returns for a moment to the "po~"er!i jurisdiction 

point. it is clear that the is no longer law in 

Jersey. Deliver the judgment of the Court of eal in 

40 Le Queene JA stated 

HI£ one turns to see what the tion is in f OD 

strict authori it is that the court has no power 

to issue a Mareva injunction in aid of in a 

45 court. That was decided by the House of Lords ill 

""-'.=-",~""",~=-.H (19 fiC 210" However/" while the latest 

authority in the strict sense, that is llot the latest 

judicial pronouncement on the point. The latest 

pronouncement is the dissen j t of Lord Nicholls 

50 in the Case~ In that case the 

decided tile appeal on the of the 

found it unnecessary to express any conclusion on 
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the question of power. Lord Nichol1s arrived at a 
diffe.rent viertl' an the t of service and did 
consider tlle question of por4er~ For this conclusion I 
quote a e of sentences from his j t~ First f at 
p .. 310: line of the Mareva jurisdiction is 
to be draItI'n so as 
whi ch will be 

to include ve judgments 
and enforceable i1"] b~e Hony J{ong 

courtsH" Secondly.t' at p .. 313: 1t~ ~ .. ~ a r.,rrit i,'tJareva 
relief and more could have been issued and served 
011 f..1r.. Leiduc}c in 

As of his 
Lord Nicho11s considered 
COlILJl1en ts made on .1 t in 
_ ~~[~~_"'-~lil,±,!l£'::" sh 0 ul d no 

in rea these conclusions 
th e d ec is i on in .::1.I!!"-'~~:±[~" and 

ubseallEnt cases and concluded that 
be followed _ 

In view of the local authori and the local circumstances 
to which I have referred I should wi th the 
conclusions and of Lord Nicholls and it is not 
necessary for ~e to set out that at length in this 
j L In my j tit is wi thin the power of the 
Royal Court to grant a Mareva injunction in aid of 
proceedings in a foreign court and to do that in 

here in which no relief otJier than the gral'lt 
of the Mareva unction is It 

What then is the position in relation to territorial 
jurisdiction? He think it is to advert to the j of 
Lord Nicholls in (1995) 3 ,"~,11 EH 929 at 
950 where his 
context of 

very question in the 
order 11, rule 1 (1) (b) 

';vhich is, 
1994 Rules. 

, in almost identical terms to rule 7 (b) of the 

VlBut what about service of 
Hong Kong court can on 

the I·Iareva oroe'eea".Il;;"'? The 
entertain Mercedes-BenzPs 

i ca tion for a lifarG'va unction if tb.!? ori 

process falls ~/i thin one or the lu?ads of Ord 111' r 1 under 
whicJl leave may be for service of a writ outside the 
terri torial jurisdiction of the court" The 
head is Ord 11, r 1 (1) relevant to this ication is 
sub-para (b). This ves risE to a short point of 
in tation. 

On the face or r 1(1) (b), all that is is that in 
the action an unction is t concerning acts or 
omissions of the Defendant within the territorial 
jurisdiction of the court" to the context .. 
however, it cannot have been intended that where 
substantive relief is t from the court at the 
trial .. a claim to an interlocu unction meanwhile 
would Id thin the grasp of the court proceedings 
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otherwise its reach., As Sargant LJ obser~led in 

Rosier v (1925] 1 d] 250 at 262 F [1924] All ER Rep 

821 at 825/ what is cant ated is 311 action ~'here an 

injunction is part of t,he substantive relief~ This 

interpretation o.f sub-para ) wa.s confirmed in The 

Siskina~ 

None of this touches Mareva relief as so t in the 

present action.. In answer to the first qUEstion I l1ave 

concluded that a writ Hareva relief and 

nothing more could 112ve beetz issued and served on Mr" 

Leiduck in Hong Kong., A claim :for a j".fareva unction may 

stand alone in an action, on its own feeti' as a form of 

relief granted in antic tion of and to protect 

enforcement of a j t yet to be obtained in other 

proce In such an action Mareva relief is not 

interim relief in the sense relevant for r 1(1) 

purposes ~ In that action the Mareva relief is not 

the trial of that action. It is granted 

judgment in other At tlle trial of tlle Mareva 

action, if it ever 

would be tile Mareva 

relief t~ 

took ace? tile relief t 

unction.. That is the substantive 

that relief is the sole purpose 

of the action. 

This undermines the basis on which the conclusion was 

reached in The Siskina tlla t (b) of Ord 11, r 1 ( 1 J 

is in icab1e to Mareva i unctions. That basis 

disappears if the answer I llave ven to the first 

is correct ~ A claim for an ullction whicl1 can 

stand on its own feet as the entirety of the relief 

claimed t, in s? to be wi tilin 

(b) exists as an t head. It is 

intended to have some scope~ As noted in the Siskina f it 

is to to timet and injunctions 

to protect or enforce table rights and duties not 

tort .. 
which 
albeit 

from contract or outside the ambit of the law of 

It is to to a Mareva unction 

cc)miorises the sole relief 

t in aid of other 

inj unctioll is a novel form of 

t in the action, 
ngs.. 11 Mareva 

but this affords 

no reason for 
this does to all 

(b) , 

unctions. 
as 

This reading of (b) vas rise to no difficulty 

in the case where a Plaintiff seeks j and 

a Jl1areva inj unction meanwhile in tIle same 

t a non-resident Defendant~ On an 

leave under Ord 11, r 1, the claim for Mareva relief would 

follow the same fate as the main claims. If leave were 

refused in respect of the latter, there would be no 

j for Nareva 
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The end rasult/ ,tbat a itiareva unction in aid 0.£ a 
ve j t fro.m another court is an 

unction flli thin tl1e meaning of is sensible 
and reasonable~ to acts or 
omissions within the territorial jurisdiction of the Hong 

court1' so it t%uld eJn:nrace unctions 
confined in 
the 
fashion, 
judgment 

this w'ay .. 
court gran 

van the 

T..l'-1ere 1,5 no en.!.i1!] exorbitant about 
Mareva relief limi tEd in this 
site that the anti ted 

must be one 
enforceable in Kong~ 

i-!l1ich will be recognised and 
The alternative result would be 
unfortuna·te on efforts regrettable in its 

made courts to prevent the process 
defeated by the ease and ,,rith w111ch money and other 
assets can now be moved from to coun The lar" 
would be left la g behind the needs of the 
international community", U 

Nr~ Michel that it was not for the Court to this 
1 ine of rea and that it was for the Rules Comrn! t tee or for 
the sla.tur-8 to decide whether the territorial j urisdict:,cn of 
the court should be extended in this way. We cannot that 

Ne have to cor..strue Rule 7 (b) of the 1994 Rules and we 
have to do so in accordance with the current state of the law. 
The court of 1 in ed the reasoning of Lord 
Nicholls and held that th:ls Court had th.e IIpowerH jur:isdiction to 
issue a Mareva unction in aid of 
Court decided, in effect, that a Mareva 
circumstances was the substantive relief 
stated in relation to the rules of the 

ngs overseas~ The 
injunct~on in such 

.~,s Lord Nichol1s 
Court in the 

passage from his judgment cited above, this undermines the basis 
upon which the conclusion vlas reached in that the 
relevant was to l-iareva injunctions~ We 

35 can see no logical reason for holding ourselves bound the 
in on the question of territorial jurisdiction 

when its substructure has been so weakened the Court of 
in 

40 In addition there are, in our j t, sound reasons of 

45 

50 

judicial policy for the same conclusion as Lord Nichol1s~ 
were touched on by the Court of in Solvalub vJhere Le 

Quesne J"A stated: 

UIf the Court were to the tion that it was 
not willing to lend its aid to courts of other countries 

the assets of Defendants sued in 
t-,~ose other countries", that in my j t would alT10unt to 
a serious breach of the du ty of comi wllic.~ courts in 
different jurisdictions O;le to each other. lIo so, 
but the consequences of such an attitude would be that 

would qui become known as a safe haven for 
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a Nareva unction against Cc Defe:adant outside t~he tarri of 
Jersey. Furthermore as a m2tter 0:E the j an 

unct.ic:m is issued~ In 
present in bie affida:o:,rit Hill 

be s';vorn an officer of this cot~,rt amenable to the 

disc line of this court. In pr-ace between litigants 
overseas that vd.11 be absent ~ 

Mr. Michel submitted in essence that there was no risk of 
10 diss tion of assets because, inter alia, the Defendant was 3 

15 

20 

state ion with a sUbstantial turnover and both Bul 
and the united Kingdom were parties to the 1958 New York 
convention on the enforcment of jllciglnent 

1~1r~ Le Cocq res d that there was dou~t as to the 
f~n'Cll""_C'-L 

eConomYl 
effect to 

s of the Defendant, the of the 
and the will s of the Bulgarian courts 

tions tvhere that mi conflict w:Lth 
interests 

to give 

We do not find it necessary to reach a conclusion on these 
s_ One matter appears to us to be decisive. 

There appears to be no doubt that, faced with an order of the 
Ha court which ar ly did not arrest their monies in 

25 Germany, the Defendant moved to transfer the monies away 
from Germany and into Jersey ~ The Defendant cllose not to argue 
the merits of the arrest with the Plaintiff before the German 

30 

court but to take advantage of a 
and to the monies 

our judgment this \flaS and is sufficient 
there is a risk of 

We ac y dismiss the 

flaw in the German 
reach of the court. In 

to justi t~le concl usicn 

ication to set aside the 
unction cOI'ltained in 7', (1) of the prayer. 
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