
ROYAL COURT 
(Probate 

18th 1997 

Before: F",C~Hamon Bailiff, 
Jurat Mrs. a. and Jurat E.W.Herbert 

Between Advocate J.E.P. Perrier and 
Mrs. Verena Drouin 

And 

And 

And 

And 

Maurice 

The 
Prevention of 

Inc. 

Minchinton 

For The 
to Animals 

The Jersey Wildlife Preservation 
Trust 

Advocate Steven Alexender 
as of the 

heir of the estate of the 
late Mackenzie 

Advocate R.A. Falle for 
Advocate A.D. for the First 

in relation to costs 
Advocate J. for the Second and Third 

Advocate S.A •• '''''''''"J.'''John 

,JLlDGMENT 

First 

Second 

Third 

Fourth 

THE DEPUTY BAILIFF: This is a representation the surviving 
who died at the executor of the will of El Mackenzie 

General on 22nd 1968. 

5 Prior to her death, Miss had executed four tes 

10 

documents in due form. were a will of moveable estate dated 
30th November 1979, with codicil to that will dated 7th December 
1979 and a further codicil to that will dated 12th 1987. 
There waS a will of i~~oveable estate dated 1st 1979. 

These matters would never have concerned the Court had there 
not been the death of the testatrix a document 
made two on 20th 1988. 
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The executors bath the wills and the codicils and 
the later document to the Substitute and Probate issued 
to the executors on 11th November 1988 of the la!'! will and 

5 testament with two codicils and 

The validi 
::5$U8", 

of that is no>;y called in 

10 It ~s necessary fer us to set out lithe 

15 

20 

25 

30 

35 

40 

45 

50 

It reads as follows. The words underlined are handwritten:-

Elsbeth M. 

20th 1988 

Elsbeth Mackenzie 
Bois de Chene. 

Park 
St", Saviour a 

C. 30129 

,,;"ish to leave my house known as 
Chant de la Mer, and it's contents to 

This is to include the 
the hall, which was to go to Mr Guest but he has now 
stated that he will not now want it. 

old 
go 
be 

cat, 

other 

is to wi th Maurice and Li11. 

are to remain the same as in the 
money left after the is to 

so that Chant de la Mer Cru, 

ShOUld my mind go at any time. I want 
to have Potver of Attorney. 

business to remain the same, but my 
business to be run 

I have some ne'Q11eSr out of late because I did 
not want the to have to wait a year and a 
for them. I do not want them called in. are not 
loans. I do not want Chant de la Mer to remain 
closed for a year. 
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Thera ara certain matters of immediate interest in the 
document itself. 

1 • 

2. 

3. 

1 • 

2. 

The document is 
unable to 

ial tte::1. Miss was 

The document is witnessed Mr. Harold on who 
is the brothcr of Mr. Maurice Minchinton. The other 
witness was the co-habitee and is now the wife of Mr. 
Maurice Minchinton. It is surpris that Mr. 
Harold his surname with a 

The Christian name of Miss 
document, once just below her 
"ElsbethH

• Her Christian name was 

twice on the 
is stated to be 

There are three papers within the 
referred to us: 

ed bundle that were 

A sheet which noted that the testatrix had been 
admitted to Has tal and died there on the of 

3rd • The diary sheet is made the 
executor who was at the time an Advocate's clerk at 
Perrier & Labesse. It reads in 

"Mr. Minchintoll also informed me that on 
she had si some instructions rela 
Will which were witnessed his brother 

~ast 

to her 
Harold and 

-friend Mrs. L. Brown which instructions he had 
delivered to Adv. Slater Adv. Slater bad an 

tment to see Miss at his house on 
the 25tb 1988 at 2.30" 

A pro-forma of the document dated 30th December 1987 was 
found. There are some sli variations to the document 

That reads like this: 

wish to leave my known as Chant de la Mer, and 
it's contents to •..•................. .. this is to 
include the ece in the hall which was to go to 14r. 
Gueest but he has now informed me that he wl1l not want 
1 t • 



10 

1 c 

20 

3. 
25 

The cat BUFFY is to 117i th l'tto and ~ill,. 

other are to remain the same as in the old 
w"'i11 but any money left after tJie ts" is to go to 
.. ~ ~ ~ ~ ~ ~ ~ . _ ~ ~ "' so that C1J2!n t de la Mer can be i!J order ~ 

Should my mind go at any time 
...............•...•. to }lava Power of 

business to 
to be run 

the eame, my 

T want 
office 

business 

J: have van eome out of la te eo tha t 
would not have to wa! I do not want them called in." 

A note from Slater's which shows that his 
firm the document, he had to 
visit Miss 2. 0 on ,22nd, 1988. 
That was the afternoon of the that she died. 

There are further that might arise out of the 
30 document. Not s the brother of Maurice 

Minchinton, the princ benefic under the terms of the 
document, but Mrs. L.M.R.Brown, the other ory, is alse a 
beneficiary under the codicil of 12th t 1987. She was the 
testatrix's nurse and the testatrix was with Mr. Minchinton 

35 and Mrs. who ware to become man and wife. There is no doubt 
that to a letter from he!" G.P. she was well looked after 
by Mr. Minchinton and Mrs Brown. 

At best, in our 
as an act 
doctrine 
make the 
make the document 
will and codicils. 

the document could be int 
to a fresh will or codicil. If the 
relative revocation , it would not 

contained in the document valid but it could 
ive in the testatrix's earlier 

There are on the of documents seve!"al authorities. 
These are of little real assistance because every case in this 
situation mnst on its own icula!" facts. 

50 In P 177 at 185, Atkin LJ said "The 
question in each case is, had the testator the intention oE 

his 117 e ten may conditional and lE the 
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revoc3 tion is ect to 3 condi tion which is not fulfil the 
revocation does not take effect"Ji 

(1976) .Ul ER 

"In in a case where the revocation to 
be effected by mutilation or some other method of 
destruction is "concH tional" in the sense that I have 
described and the "condition" is not the act 
of revocation is itself not it is ineffective 
because it was condition~ Bot 
if the revocation "absolute" in the sense in whic,~ I 
have used that word, then that revocation takes 
immediate effeot, even if the result may 

an or some other resul t whioh it 
is difficult to believe the testator oen intended 
in his or her life time. " 

AS tc 11 conditlonal ll and Habsolute H 
I his 

at ;::age 602: 
earlier said 

"oondi tionel" is meant that the cf the 
revocation was to be on the into 
existence subsequen of a valid testamen 

or of the existence or future existence 
of some fact. -absolute R is meant that the 
revocation was to take effect at once, 
of the in to existence s of a 

or of the existence 

As was said tbis Court in 
(1970-1971) JJ 1579 at 1594: 

"In the case "In the will of Russell" (1963) JJ 259 tile 
Court said at page 263 

" •••• .. it is du of the Court, in so far as 
it is e to do so, to ve effect to the 
wishes of a testator" 

HWe conc:'Ur; and because the ent 
relative is 

doctrine of 
to assist 

com3.2der 
a Court in the 

on the basis of 
of the au 
the law of 
this case, if 

that du we 
ties 

and we 
it is 

US; 

are 
that 
entitled to 
to do SO",H 

of 
it to 

50 As argument devel it became apparent that tbis 
representation was based on the icular icat of the 

that tbe revocation of the will be conditional in 



which case it wculd not take effect unless the ccndition is 
fulfilled, The whole tenor of the document in our view is to 
finalise instructions for a possible new codicil: other 
b"'alle,sts are to remain the same as in the old will fj" The document 

5 is not a will, it is not a docQuent and the 
sheet cf Mrs, Drouin makes it very clear that Mr, :.!lnchintcn 

himee f did not regard the document as other than 
instructions, The advice later to l~r. Minchinton and Mrs. 
Brown Ad'Tocate Slater as recorded in the same diary sheet is in 

10 our view 

15 

20 

25 

30 

35 

att Adv. Slater's office when he 
Mr. Minchinton and Mrs. Brown that this 

paper did not constitute a valid Will for the 
reasons: 

That the paper had been witnessed Mr. Minchinton's 
brother and friend ~ 

That any Will rela to Real had to be before 
an iidvocate and that the Testatcr had to live for 40 

for the will to take effect ~ and from the 
information available to him Herold Minchinton was tile 
brother of Mr. Maurice Mincilinton and Mrs. Brown was the 

fri and that these ewo witnesses were to [sic] 
close to tile benefi for the instructions to be 
valid. 

Mr. M. Minchinton was instr. to take 
he decided to consult Adv. D. Le Cornu 

advice and 

~ft. Minchinton was informed that we did not act or wouid 
not act for the Charities concerned ~ that the Executors 
had to sit back until the situation had been resolved." 

In our view the wills and codicils stand and the 
"testan:entary writing" was not intended to achieve the absolute 
revocation of all or any of those wills and codicils. If any 
intention can be inferred then that intention was to alter certain 

40 matters contained in those earlier wills and codicils conditional 
upon a new codiCil made. It was not made and we hold, in 
consequence, that the document in has no 

45 

Rule 13 of the states 
50 as follOWS: 
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the discretion of the 

e and extraordinary of and 
in the court shall be in 

court and the court shall have 
power to determine whom and to what extent the costs 
shall be " 

That to my mind an absolute discretion to the 
court as to how the costs shall be ewarded commensurate with 
common justice. 

Hr. has 
not want an o.rder to 
him first. I say 

us the 
Rule 15 ) of the 
advocate or solicitcr 

an 
be 

this afternoon because I did 
made t his client without 
his client, because Mr. has 
that he has it must be noted that under 

may his 
but until 

notice of any such the new advocate or 
and s of the notice are served on every other to the 
action not be a y in default, the ormer advocata or 

20 solicitor shall be considered to be the advocate or solicitor of 
the 

NOW, we must say in deference to the order that we are 
to make now, that Mr. before the Bailiff's 

25 when the case was set down as it was and Mr. 
had a bundle of documents delivered to him 

We do not say this way of criticism; we 
to establish the fact on the record. 

the executors. 
say it in order 

30 So, in the circumstances the order that we shall make after 
some consideration is as follows: 

The fourth , that is Mr 
heir, shall have his costs on a full 

the 
basis 

35 from the estate. 

The executors shall take 75% of their costs - and }Ir. Falle I 
am about tha costs -dat the £6,500 bill that was 
submitted because that pres is where the cos starts 

40 from the estate in accordance with the clause which is in 
the will, and 25% on a axed basis shall be the First 

and the First Re shall also pay the costs of 
the Second and Third - that is to say the two charities 

on a taxed cost basis. 
45 

The First who was not in court, asked 
for his costs, incurred at the David 
for and for 
testatrix's cat, Buffy, to be met from the estate. That is 

50 refused. Thoso costs shaI1 be met by the First 
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t of the Commissiorrers tc int:'J the Civil; 

(1 861 ) 
and Ecclesiastical Laws cf the Island cE J~rsey 

! First Se::ies, Ne 2761) P-L IIL at :ltX" 

(1888) IG 70. 

Falle -v~ Falle {1~ 

In the: Will of HU5sell (19::0~1966) JJ Vol 1 Part 1 259. 

Re the Will of 
Messervy 

Geraldine 

~.uu."; Thomas Mes5er~,lY 
Arthur Si 

(1970~1971) JJ Vol 1 Part 3 

llp21lCTje v Jor..n 
and Ccy e 

1579,. 

Pe ,:rc'nes 
593. 

Evans -v- Harries and others [197 1 All ER 

-v~ [1984 JJ 21. 

In re Mans&ll [1990] JIR N21. 

H~J~ Parker [1992] JLR 1:113~ 

::;::n the matter of the Estate of l.fichael James Fcrbes deCeased (6th 
1995) 

REmrEsentation of Kathleen Lillian vlills } (15th 
996) 




