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The Judicial G=effier 

In the ~!atter of the of l~ayo Associates S~A" 8. others 

Between:: Associates S .1L First 

And: Associates Limited Second 

And: T.T.S. International 8.1'.. Third 

And: Robert John First 
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Advocate P.C. Sine1 for the 
Advocate D.F. Le for the 

JUDGMENT 

THE JUDICIAL GREFFIER: 'I'his is very related to 
action no. 9-1/6 between the same ies which relates to an 
investment scheme based upon currency transactions and 11: 
relation to which the esentors are s not only the 

5 s but also, in a related action (no. 94/25 L ) a bar-k and 
a firm of accountar:ts. 

1nit in action r.o. 94/6, the obtained both 
an Anton Piller Order and Mareva unctions and, 

10 thoy obtained an Order t the assets of the Re nts 
actua be handed Over into the possession of the Viscount 
(hereina ter referred to as the stration Order"). The 

Re s applied to lift the Mareva unetions and the 
Order and were successful iT'. relation thereto. rrhe 

15 that decision to the Court oE which 
decision of the Court a~d the resentors 



10 

- 2 -

subs .}.y ied Jeave to to tILe 
Ccunci 1 1flhich was refused ~ 

This ion has two s to it~ The 
first part seeks an Order from the Court overt Jts 
previous order lifting the Mareva nJunc~~ons and the 

estration Order and this upon the casis all false 
and fraudulent st tements ~ade the t i~ 

affidavits :n support of the ication to lift those Orders. 
esenLors, therefore, seek the re~mposition of ~he 
orders. 'rhe seccnd of the seeks l 

upon the basis of a Inaterial change of circumstances, 
th0 availability of new evidence, which was alle 
available at the time of the original I the on 
of the nal orders .. 

have considered caref~ whether these matters can be 
before the 1 Court tion. In 

particular, the normal way in which an the 
20 ition of an i unction and a stration 

Order upon the basis of ne~J facts would be made '.;Quld be an 
interlocutory Summons before the Royal Court. However, the 

ication to overturn the OllS decision on the basis of 
fraud and ury is an unusual application and, al it 

25 seems to ne that this also could have been dealt with neans of 
an interlocutory summons in the 1 action, I cannot say 
that it oannot also be dealt wjth means of a ation. 
Tf the of the mat ter can ce dealt wi th means of a 

ation thon it seems to me that the second of the 
38 matter can be added on to it and, therefore, that the 

sentation has not been incorrectly commenced from a 
of vie;,,,;' .. 

said that, there may well be 
35 to the in the matter in this manner, one of 

"hich ~Jould appear to be the fact that the Court has allO'iled the 
matter to be on the 

the 
of the nal 
hearing on the afternoon of 
file an amended 
strike out the whole 

lisI. 

out the whole 
• at the first 

leave to 
~s;ced to and, because I was 

on, I considered the 
for an amendment first so that, if it appeared to me in 

45 pr e, ect to the s out ication, that this 
to be allowed. 1 could then go on to consider the striking 

out of the entation as amended. : deoided in pr e 
that eet to the ioation to strike out the whole of the 

ion as amended, that an amended ion 
;::-,0 to be allowed* 



I heard the advocate [or the Respondents first on the 
afternoon of 7th 1997 t and I heard the advocate for the 

in answer and the advocate [or the 
"jay of on the afternoon of ;3121'.,. 1997~ 

The Respondents' in favour or ShrlK.~r'g cut. can bc 
sUITlnarised as follow's;-

(1) Yirst ,in relation to the first of the claim in the 
10 enta~ion, that the ent~rs have exhausted all 

their j-(:tdicial re.'TIedies in relatio:1 to the rcstoratio::1 of tl:e 
original Mareva I unctions and Sequestration Order_ 
Advocate Le Quesne submitted that all the judici13,l 
had been used the and that their 

15 in the t to re-·open the matter was an abuse of 
process. 

(2) in relaticn to the first part of the claim in the 
entation, that the Orders had been lifted 

20 the Court because of the abuse of "the process of the Court 
which had cccurred when the Antcn Piller Order had been 
enforced reason of the ng of a in the ses 
of the Advocate Le Quosne submitted that even 
if the affidavits cf the First Respondent contained 

25 ':alsehoods, these falsehoods had no effect on the Ccurt which 
made their decision on the basis set out above. 

(3) , in relation to the first of the ciaim 
in the resentation t that a subs~antial par~ of the 

30 evidence which was claimed to be new evidence, the 
tranec of a meeting with the First Re was 
available before the of the Court of 
have been used herein, Al the Represent rs are 

that it cculd not have been so used because of an 
35 between the es, AdvocaLe Le Quesne 

submitted that this was not credible. 

(4) in relation to the second of the claim 
in the that is to say the 

110 for an of new Orders upon the basis of a in 
circumstances, Advocate Le Quesne raised the 
sot out in (2) and (3) above and aiso ola'imed that this 

ion had no chance of SUCCQSS~ 

45 In addition to this, the issue was raised initi by 

50 

Advocate Le Quesne on behalf of the as to whether the 
decision ~c lift the or nal Orders was no~ res judicata, 

in his he shifted his to that set 
out in (1) above. 

The matter before me was a 
than the determination of the two 

out 
s of the 

rather 
santation. 



Adv"ocate Sinel. on behalf of the entors, clalmed that the 
affidavits of the First contained lies: that 

his clients are able to prove this both eason of he 
transc of the meeting which was held with the First 

just before the hea before the Court of and 
reason of evidence which his clients have subsequent y 

obtained. He submitted that, the matter of the 
of thE: w:'1en the p_'nton Piller Order was enforced; was a or 
factor in relation to the decisions of both the Court and 

10 the Court of of lea~"e by the r 
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Council: the evidence contained in 'the First 
RE'SI)or:derct! safE] davi ts was also a 
the Courts had known that the First 

factor because i::: 
adr:,itted that he 

had 
and 

false 19ures then the interim Hareva unctions 
tration Order would not have b,"}en lifted. He also 

submitted f in :relation to t_he second of the claim in 
the ation, that the ury of the First Re 
would! i~ itself I be a factor for the 1 Court to 
take into account. 

The sections from the "mite Book appear to me to be 
relevant to the tion to strike out because of 

between O'.lr Rule 6/13 and the ish Order 
18 1 Rule 19 . .: 

(1) the of section 18/19 on page 329 of the 597 
T,fnite Book:-

of powers under this It is in jh'''.",1 

and obvious cases that reCourse should be had to the 
summary process under this rule". 

(2) the following 
1997 White Book:-

from section 18/19/15 on page 332 of the 

"1 5 

"Abuse of the process of the Court" - Para. (1) confers 
upon the Court in express terms powers which the Court has 
hitherto exercised under its inherent jurisdiction where 
there to be "an abuse of the process of the 
Court." This terms connotes that the process of the Court 
must be used bona fide and properly and must not be 
abused. The Court will prevent the use of its 
ma and will, in a proper cese, summari prevent 
its machinery from being used as a means of vexation and 

in the process of 1i tion". 

(3 the owing section from 18/19/16 on page 333 of 
the 1997 White Book:-
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submItted, in relation to ~~he second of the claim ir-
the rosentatlon, that the ury 0': the First Re"fC'WLtU'"'' 
would, in itself, be a fica:r:t factor for the Court to 
take into aCC'51Jnt. 

the 
18, 

(1) 

The foIl sections the White Book appear to me to be 
relevant to the to strike out because of 

similari between our Rule 6/13 and the Order 
Rule 19. ; 

the of section 18/1 en page 329 of the 997 
White Book:-

"Exercise of powers under this rule - It is in p.La~ln 
and obviDus cases that recourse should be had to the 
sUJllmary process under this rule". 

(2) the fell from section 18/19/15 on paJe 332 of the 
1997 White Book:-

"1 5 

"Abuse of the process of the Court" - Para. (11 confers 
upon the Court in express terms powers which the Court has 
hitherto exercised under its jurisdiction where 
there to be "an abuse of the process of the 
Court." This terms connotes that the process of the Court 
must be used bona fide and and must not be 
abused. The Court will prevsnt use of its 

and will, in a proper cass, 
from used as a means of vexation and 

in the process of 1i tion". 

(3) the sect~on from p2,rl;graph 18/19/16 on page 333 
the 1997 White Book:-
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°(1) Re-li tion,.. T12e power to strike cut a claim as 
an abuse of process is not limited to the case where 

the claim is a sham or not honest or not bona fi and 
a y, whare a cases had been selected from 
numerous 1550) i of pay 
"Gld.LUSt the same under the Act 19 
the remaining claims being stayed pending the 
determination of the casas that of the 
Ql-I¥ .• ~can t who had uni to put forward her 
claim for selection but did not do so, and the Industrial 
Tribunal dismissed the cases, and the 
of the cant to remove the s on her claim so es to 
re-litigate the issues afresh were dismissed and her 

cation was struck out as 
v. British Coal 

All E.R. 981, C.A.). 

an abuse of process 
2 {1 2 

It is an abUSe of tl:u: process of the Court and con 
to justice and ic for a to re-li te 
the issue of fraud after the self-same issue has been 
tried and decided the Irish Court of 
Gardens Ltd v. Waite (1991j 1 B. 241; I 2 E.R. 
C.A.). It is an abuse of the process of law for a suitor 
to li ta n over an identical question which has 

readv been decidad him even the matter is 
not stri res judicata v. Garrett [I 1 

C.A. and see Grove Services Ltd v. Deane 
(19 116 S.J. 

It is not an abuse of the process of the Court 
for defendants to seek to re-litigate issues of non
disclosure and misrepresentation involving insurance 
cover decided against them in an earlier action 
different aintiffs, but arising from the same 
transaction. This is so where intend to 
cross-examine witnesses whom they had been unable to 
cross-examine in the first because in that action 

had called those witnesses on as their own 
witnesses to documents v. Ocean us Mutual 
Underwri Association ) Ltd (7982) 2 's 

• 1 C.A.). 

An action for for igence t solicitors 
which if successful would impugn the correctness of a 
final decision of a Court of competent jurisdiction, 
whether civil or criminal, e.g. On the advice of counsel 
to ead to a criminal is an abuse of the 
process of the and will be struck out as frivolous 
and vexatious v. M. Julius Melchior & Co. 
II 1 W.L.R. 1 All E.R. 1 C.A.). 
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It is an abuse of the process of the Court to raise in 
su'b"efT11,~nt matters which couId and shouId 
been in earlier (Yet Investment 
Co. Ltd v. Dac Bank Ltd [1975J A.C. 581) hut the 
failure of the aintiff in the first action to join a 
third person as a defendant in that action under 0.1 
r.6, is not such an ahuse of process and the is 
therefore entitled to a second action t that 
person as a defendant, even though it is contended that 
the issue in the second action had been udicetad and 
determined in the first action (Gleeson v. J. & 
Co. Ltd [197 1 ".£.1<. 51 [197 3 All E.R. 54). See 
also Henderson v. Henderson (' 843) 3 Hare 100. This 
doctrine does not 

defect and 
merits, both 

Ltd v. 
E.R. 1 C~A .. } '" ,. 

where there has been e mere 
the Court has never gone into the 

were before it Jelson 
1 W.L.R. 1401; [1 1 All 

20 both various caseS I : WaS left 
with a fair as to the law of Jersey in 
::,e:ation to to ol1erturn a Court Order upon the basis that 
that Cou::'t Order had been obtained by fraud. Neither party 

to me any authorities upon the precise as to the 
25 of of circumstances which would be for a 

30 

35 

Court to interlocu Orders which it had ly 
lifted. 

of the 
could not be satisfied that either 

bcund to fail or that the matter 
of the re-imposition 
~e,al"estraticn Order was a 

by the Courts in the 

Mareva 
matter which cculd 

of the 
the of the First and the al 
to the second part ot the Orders being s 

of circumstances~ 

unctions and a 
not looked at 

of ury on 
Clons, in relation 

, of a material 

Accordingly, have dismissed the appl_cation for the 
out of the whole tlon in its amended form and, 

~10 indeed I would have done so ~n rela tion to it in i. ts 0 

form. 

45 

I wi11 need to be addressed the in relation to the 
matter of the costs of and incidental to the 
strike out. 

cation to 
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