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And: James Hardie Finance Ltd Third Defendant
And: Firmandale Investments Ltd Fourth Defendant
And: Michael G. Allardics Fifth Defendant
And: Robert A. Christensen Sixth Defendant
Bnd: Graems A. Elliott Seventh Defendant
And: Alisen Mary Helland Eighth Defendant
And: Volaw Trusi & Corporats

Services Ltd Ninth Defendant

{bv way of counterclaim)

Application by the First, Second, Third and Fourth Defendants in the original action {or an Qrden

1} That the Royal Court grant an injunction restraining the Plaintiff from taking oral testimony, purstuang
to 28 W.5.C.A. 1782 from Citicorp Venture Capital Limited for use in these proceedings before the
Royai Courl, such application having been {iled by the Plaintiff with the United States District Court
Southern District of New York on 27th November, 1996, and having been assigned to the Honourable
Judge, Sidney H. Stein, Room 2210 at the Court House at 500 Peari Sireet, New York, New York
10007; and

2} That the Plaintiif pay on an indemnify basis, the costs of and incidental to this summons incurred by
the Applicant.

The Plaintiff sought io take oral testimony from a wilness, not a party {o the litigation, and against whom
no allegation of wrongdaing was made, sesident in the U.3.A, under 28 U.S.C.A. 1782. The Defendants,
whilst not objecting to the obtention of documentary evidence under that statute, objected to the Plaintiff
taking depositions on oath and sought an injunction restraining it from doing so on various grounds
including surprise, that the application was "fishing”, that it might inhibit oral evidence at trial, that there
were major unresolved pleading issues, that taking oral evidence would disrupt and delay the trial, and that
while pursuing this course the Plaintiff was seeking to return to the Courts of the U.5.A. The Plaintifi,
which claims, inter alia, to have been defrauded, and which claims not {o be in possession of the {ull facts
which are known to the Defendants, wished to protect itself against a massive counterclaim, and te
indentify what witnesses to call. That pleadings were not closed and discovery had not started were, it
claimed, irrelevant to these preceedings, as was the guesiion of whether the Plaintiif wished if possible fo
return to the U.5.A. In short, the Plaintiff was enlitled to use this procedure at this stage as it was ne more
than a legitimate means to gather evidence,

Held, that whilst the Court has the power o impose an injunction on such an appiication, no legal of
equitable right had been iniringed, the proposed course of aclion was not axiomatically unconscionable
and on the facts before the Court it could not be said to be unconscionable, certainiy at this stage,
aithough it might become so in the future. The application for the injunction was therelore dismissed.

Advocate J.G. White for the First, Second, Third and
Fourth Defendants in the original action.
Advocate W,.J. Bailhache for the Plaintiff in the
original actien.



10

15

20

25

30

35

40

JUDGMENT

LIEUTENANT BAILIFF: This 1s a summons issued by the First to the Fourth

Defendants reguesting the Court to grant an injunction restraining the
Plaintiff from taking cral testimony pursuant to 28 U.S.C. 1782 from
Citicorp Venture Capital Ltd {"Citicorp") for use in the present
proceedings.

This hearing arises from a successful application by the Flaintiff
tc the Unlted States District Court, Southern District of Wew York,
whereby that Court ordered on 7th January, 1987:

"It 1is hereby ordered that, the statutory reguirements of 2§
U.5.C.A. 1782 having been met, the American Endeavour Fund
Limited’s applicatien is granted. See Esses -v- Hanania No.
95-9211, 1956 WL 682402, at *2 (2d Cir. Dec. 4, 1896). The
Court of Appeals for the Second Circuit has cautioned the
district courts against “speculative forays inte legal
territories unfamiliar to federal judges”, id. at *4 (guoting
Evuromepa SA -v- R. Esmerian Inc. 51 F.3d 1095, 1099 (24 Cir.
1895), and that only upon "authoritative proof that a foreign
tribunal would reject evidence obtained with the aid of section
1782, "should a district court refrain from granting the
assistance offered by the act. Id. (quoting Euromepa, 57 F.3d
at 1108)). No such authoritative proof has been presented
here. Further, the Court does not presume that the Royal Court
of Jersey will be a passive cobserver in this case, but that it
instead will remaln "master of [its] own domaine”. Id.
fguoting Eurcmepa, 51 F.3d at 1101). Accordingly, the
application of the Fund is granted and discovery shall proceed
in accordance with the subpoena attached as Exhibit A to the
Declaration of Ira Brad Matetsky in suppoert of the Fund’s
application®”.

It is common ground that "discovery" includes the giving of
testimeony (1.e. on ocath) by one of Citiceorp’s cfficers and the
production of documents in the instant proceedings by Clticorp.

Citicorp is not a party to the proceedings and 1t appears that the
Plaintiff does not make any allegation of wrongdoing against that
company .

The Daefendants raised noc objection to the production of documents,
which it expects in due course to see, hut they do object most strongly
to the Plaintiff being able to take depositions on oath from an officer

of Citicorp.

The application for an injunction preventing the Plaintiff from
proceeding to take this evidence under ocath is put in this way by Mr.

White.
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First and foremost, the Defeandants glaim that they are being taken
by surprise. The Plaintiff’s lawyers had besn in correspondence
discussing timetables and the obtention of evidence, when, withou
warning, and within the last few weeks 1t made an agpplication, imitially
ex parte for what we may perhaps term as the 1782 order.

(u

To act 1in such a way is at once, the Defendants’ claim, tc raise
the question as to how far this Court should govern its own procedure in
an action which is befors it.

In submlitting answers to this guestion, Mr. Whits put his czase

thus:

First, inscfar as concerns modern practice in issving injuncticns,
the Courlt looks to English practice, but has a jurisdiction which is
certainly no less wide than that of the High Court.

In exercising this jurisdiction, the Court would, he submitted,
certainly have powers to make an order in personam restraiming the
parties from proceeding elsewhere, whatever thair rights under the law
of the foreign jurisdiction.

This power should be exercised, he submitted, where justice
reguires restraint of foreign proceedings {(Soclété Watiomale
Industrielles perospaciale -v- Lee Eui Jak {1287) aC B71 (BPC}). Put
another way, the restraint should be exercised where the proceedings are
unconscionable.

Her=, 1t is obwvious from the terms of the order that the learned
United States Judge recognises that the Royal Court will be “"master of
[its] own domaine'. Furthermore, (Bankers Trust International plc ~v-
PT Darmala Sakti Sedahtera (19th October, 1995})) the United States

Courts do not investigate issuess of our own procedure (Euromepa S& —-v-
Esmerian Inc (1995} 51F 3D 1095).

Second, the application to take oral evidence is unconscionable
because:

a) it is "fishing"” to establish fraud which, in his submission, is not
expressly pleaded against FEI, the investment in which Citicorp is
presently concerned.

b} the giving of oral evidence may inhibit evidence at the trial.
c} there are presently major unresolved pleading issues.
d} the taking of oral evidence is bound to disrupt and delay ths

trial; and

e) whilst using this procedure as a foreign litigant, the Plaintiff is
seeking to return to the United States of America.

Further, in effect, the Plaintiff may be able to put leading
guestions to a witness, who may or may not otherwise be wishing te talk
to him, andéd who may thereby render himself liable to he called as the
Plaintiff‘s witness.
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In addition, discovery is clearly wmuch wider in the United States
than it is here (see Lord Devlin’s speech in Radio Corporastion of
America -v- Rowland Corporation [1856] 10B 618, guoted in Bio Tiante Zinc
Corporaticn -v— Westinghouse Electiric Corporation (1978) AC 547} at p.

561E.

The proper time and place for a witness to give his evidence is at
the trial or under the control of the court hearing the case and to do
otherwise is to encourage extra costs, gross delay and the possibility
of injustice.

Mr. White conceded, as we think he had to do, that a party - in
thilis case of course the Plaintiff - can use legitimate means to gather
evidence teo sesk to establish fraud; and if he does so, may ses=k to
amend his claim.

What he 1s not entitled to de, howewver, in these Courts is to
"fish" for fraud with a view to seeing if he can establish it by
examining witnesses on oath.

He relied, as his aunthority, on the ¢ld case of Hennessy -v- Wright
[1850] ¢QBD 445 where at p.448 Lord Esher MR put it in this way:

"In other words, the plaintiff wishes to maintain his
guestions, and to insist upon answers to them, in order that hea
may find out something of which he knows nothing now, which
might enakle him to make a case of which he has no knowledge at
present. If that is the effect of the interrcgatories, it
seems te me that they come within the description of "fishing®
interrogatories, and on that ground cannot be allowed.

The moment it appesrs that guestions are asked and answars
insisted upon in order to enable the party tc see 1f he can
find 2 case, either of complaint or defence, of which at
present he knows nothing, and which will be a2 different case
from that which he now makes, the rule against “"fishing”™
interrogatories applies. I think all these interrogatories,
including the eighth, are open to this objectiom, and therefore
the Court ocught not to order them to be answered”.

It is early days yet in this action. The pleadings have not been
ctlosed and discovery is not yet due tec be made.

The case, as presently pleaded, must stand up on its present
merits, and to attempt to use the 1782 procedure for a fishing
expedition on oath is one which should not be permitted.

Further, there are some fifty parties in seventeen States, znd a
plethora of these applicaticns will slow the procedure down as 5o much
gffort will have to be put into answering them.

In support of his submissions, he relied on two main suthorities.

The first was South Carclima Tngurance Co -v- 2ssurantie
Maatschaapii "de Feven Provincien" NV (19287) aAC 24 (HL). He toock the

Court through it at great length.
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In particular, he toock the point (at p.38} that the pesition had
changed since the Court of ZEppeal, which had upheld an injunction
prohibiting the use of the 1782 procedure, had given its decision. It
was put in this way:

"The second change of position concerns the scope of the re-re-
insurers’ application to the United States district court. As
I indicated earlier, that applicaticn as criginzlly framed
cavered two distinct matters: first, the production and
inspeciion of specified eclasses of documents: and, secondly,
the appearance of three named persons from P.G.A. and Campbell-
Austed to give testimony hy depositions. On the face of the
moticn it appeared that what the re-re-insurers were segking in
relation to the second of these matters was the taking of oral
evidence from the persons named relevant to the issues in the
English actions, such evidence to be recorded in depositicms.
Before the Court of Appeal, however, Mr. Sumption for the re-
re-insurers expressly abandoned any intention to achieve this
end, and kefore vour Lordships Mr. Alexander made it clear that
the appearance cof the named persons was only sought for the
purpose of their producing and identifying the relevant
documents held by P.G.A. and Campbell-Husted, and in no way for
the purpese of their giving oral evidence to be recorded in
depositions with regard to issues of fact arising in the
English actions®.

The guestion therefore with which their Lordships were dealing was
that of the production of documents, not oral evidence. Furthermore,
the actions were by then much further advanced than had previcusly been
the case.

Here, of course, as in the hearing in the House of Lords in South
Carolina, no objection was being made to the discovery of documents, all
of which 1in his view would, of necessity, be awvailable to both =ides=s.
The objection here was to the obtention of oral testimony on cath under
a Court order.

It 1s guite clear, (see eg at 411G and 42B-E) that the discovery of
documentary evidence could not, in their Lordships view, be described as
unconscionable, and the Defendants took nce issue with this £finding.

Mr. White’s submission was that the position with regard to cral
evidence was guite other. This nad, clearly, been pursued hefaore
Hobhouse J at first instance, and withdrawn in the Court of Appeal. The
pvassage dealing with it is cited at 34D:

"The decision of Eobhouse J was, as I indicted earlier,
affirmed by the Court of Appeal [1986)] (@B 348. Griffiths LJ
gave the principal judgment, with which $lade and Lloyd LJJ
bhoth agreed. The main reason which Griffiths LT gave for his
decision was similar to that relied on by Hobhouse J. He said,
at p.358:

"once the parties have chosen or acecepted the court in which
their dispute is to be tried they must abide by the
procedure of that country and that court must be master of
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its own procedure., Litigation is expensive esnough azx it is,
and if a party fighting a case in this country has fo face
the prospect of fighting procedural kattles in whatever
other jurisdiction his opponent may find a procedural
advantage it may impose intolerable burdens, and encourage
the worst and most oppressive form of procedural forum
shopping. We should set our face against any such situation
developing.

Severe dislocation to the timetable of the English
litigation 1s a readily foreseeable conseguence of
unrestrained access to foreign procedural remsdies. This is
likely to cause hardship or lnconvenience not only to the
other party to that litigation but will alsc affect cothser
litigants whose cases ars listed upon forecasts dependent
upon litigation being conducted in accordance with cur own
rules of procedure. As the judge said, the court will lose
control of its own proceedings. Furthermore, one party
might be able to gain a very unfair advantage in the English
procedure if he was able to take the deposition of and
cross—-examine 2 witness whom he would never call on his own
behalf at the triazl, for example, the emplovees or business
associates of his oppoment. I think Mr. Sumption [counsel
for the re-re-insurers] recognised this when he said he
would be content to accept the stay in respect of his
application to take the depositions of the witnesses from
P.G.A. and Arthur Campbell-Husted & Co. I am therefore
satisfied that as a matter of principle the court must have
an inherent jurisdiction to make any necessary order to
ensure that the litigation is conducted in accordance with

its own procedures™,.”

Nothing in their Lordships’ later findings had modified what he
suggested, by implication at least, was the distaste shown by the Judges
in the Court of Appeal to the adduction of oral evidence.

Next Mr. White referred the Court To an unreported judgment of
Laeggatt J in Magnier and Ors. -v- Road Transport and General Companv
Limited & Ors (21st June, 1982} QBD [Ne. 1284C (No.23%2)] Unreported.

This concerned a 1782 application for koth discovery of documents
and cral testimeny. The documents, 1t would appear were produced, kut
the Defendants, although having no present intention (at p.3) to proceed
with the obtention cof oral evidence, nonetheless wished to keep open the
option which had keen made available by the District Court of Kentucky.

Now the situation here i1s different in that in Magnier the
Plaintiff had declared an intention te produce witness statemenis, so
that the exercise of the option would produce a "fishing expadition” in
the worst sense.

The learned Judge, however, having stated at p.3:
"It is true that, upon s careful reading of the Order that the

Kentucky District Court has given, it is not confined to the
production of documents but the taking of oral testimony - the
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bane of civil litigatien in the U3 as any Federal Judge would
say”.

Went on o say at p.4:

“Riso, the person who would have to give oral tastimony may bs
in the position whereby he Is5 cross-examined ie treated as a
hostile witness by the pariy who seseks to adduce his svidence.

FPor the reasons expressed by Lord Justice Griffiths in the
Court of Appeal in South Caroclina (1987} Appeal Case of 24,
reproduced in the reasons of Lord Brandon at p.34, it appears
to me that the use of evidence obtained ip this way 1is
undesirabla, and in the terms being considered by the House of
Lords, unconsciocnable., It seems plain that although granting
an injuncition to restrsin proceedings in a foreign state is a
remedy to exercise with caution, it would be no surprise to a
thinking Federal Judge, iIf this Court takes action to prevent
this happening. It is plain by the case cited per Lord Brandon
at p. 36k - 37z that the Courts of the US regard with
circumspection any attempt to make available for foreign
Ilitigants, processes of law ncot available for use or rather
Yabuse” by those litigants uander the Section 1782 duse

procedure.

The House of Lords was by force of a concessicn by counsel
concerned enly with documents, not oral testimony. 5o the
House of Lords did not pass comment directly on the passage of
Lord Justice Griffiths. Newvertheless the speech of Lord
Brandon shows that their Lordships implicitly proceeded,
particuolarly at 38e to h, on the same footing. At the very
least, pnothing in any speeches of their Lordships, detracted
from what Lord Justice Griffiths had said in the Court of
Appeal regarding oral testimony as opposed to production of

documents.

Therefore in answer to Mr. Thomas’® <guestion whether Section
1782 procedure is open for coral testimony the answer must be

B‘lnoﬂ'l-

The best evidence must be a2 witness examined here, and thes witness
should not be pre-examined in circumstances where the statement might or

might not be admitted here.

Az a further point, Mr. White submitted that the fund is seeking a
1782 order because 1t is a litigant here but it is, it would appear,
still trving to get the case heard in the United States of America, in
which case the guestion must arise as to whether it weould then be
2llowed to use this procedure.

In answer, Mr. Bzilhache made a series of preliminary submissions.

In short, the fund claims that the Defendants never told the fund
of commissions it was collecting frem the investes companies.
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He was clearly exercised by the comments made that counsel should
be satisfied there was a proper case to prove fraud and as toc whether
fraud was duly pleaded.

By leave of the Court, he commented on the pleadings and put before
the Court certain documents, to be gathered together in an affidavit,
which he subsequently produced to the Court.

Now we wish to say, first, that Mr. Bailhache’s personal position
and his duty to the Court is not before us on the present summons.

What he put before us - and we see no need to go through it in
detail - appears to the Court to amount to this, namely that the
Plaintiff is satisfied that it has been defrauded and claims that there
is sufficient evidence already avallable te it properly to plead fraud,
which 1t claims to have done, making the peoint that there is no
application to strike out the Order of Justice.

In suppert of this submission he produced thie term sheet for Evans
Rents, which contained a note as to the legal expenses and a note that
the company was to pay a fee of B% to Berkeley Govett. When it came to
schedule B of the short form memo presented, 1t would appear, to the
fund, Jjust these items were omitted.

We should say at this point that we approach this application on
the basis that the Plaintiff considers that i1t has serious grounds of
complaint on the grounds (inter alia) of fraud.

In those circumstances they, not unnaturally, wish to discover any
further information to suppeort theilr case which they may legitimately
obtain, this being the more urgent in that the Plaintiff claims that
whilst the Defendants are in possession of all the relevant information,
the Plaintiff is not and therefore wishes to redress the balance. It
cannot, he submitted, be unconsciconable to know what witnesses to call.

What the Plaintiff would wish to ask the witnesses, on differences
between the documents and the pleadings is "what services were
contemplated for these fees?" The Plaintiff, as well as the Defendants
is, he submitted, entitled to justice.

As to document discovery, this is "fishing" just as much as by
examining witnesses. Besides, there is sufficient evidence of fraud to
ensure that this would not be a fishing expedition, indeed, so much so
as to lend no credence to this suggestion.

In any event, unless the parties so agree, or the Court orders, the
transcript would not come before the Court and to treat a witness as
hostile, the Court would have to so order.

That the Court has this control over ifs own procedure was, in his
submission, a complete answer.

Further, 1t would not be so different from a sworm witness
statement, with the added advantage that the Court would be abkle to see
what, if any, pressure was put on the witness. Further, if put, it
would be put to prove inconsistency rather than truth.
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Taking the transcripts, he submitted, could not interfere with the
course of justice, as if the witness does not give evidence then in

Jersev — unlike in the United Kingdom (2 wital distinction, v. infra -
the deposition could not be put before the Court. Thus, if the witness
does not glve evidence under the Hague convention, there can be no

prejudice to him.

Further considerations on this point were that informstion given by
a deposed witness may cause less time to be taken ait trial; that there
is no reason for a witness to cobject to deposing mere than once, and,
perhaps most importantly amongst them, that it is not the function of
this Court to protect witnesses in other jurisdictions where the law of
the place where they live expressly permits such eyaminations.

In South Carclina, this last point is exactly the course taken by
the House of Lords with regard te the discovery of documents.

Although the deposition is ultimately in the control of the Court,
he gave an undertaking that the fund undertakes to take the deposition
as though it were a proof of evidence.

In those circumstances he would not expect any hostile cross-
examination of the witness though he might be asked to clarify points;
and, after all, there is nothing to stop anyene from taking a statement
from a witness at anvy time.

50 far as compulsion went, this was dealt with in Scuth Carclina.
He cited the passage at 35F to 36E:

"Because of the first limitation to which I have referred,
there is no way in which a party to an action in the High Court
in England can compel pre-trial discovery as against a person
who 1s not a party to such action, either by way of the
disclosure and inspection of documents in his possession or
power, or by way of giving oral or written testimony. I would,
however, stress the word “compel” which I have used in the
preceding sentence, for there is nothing teo prevent z person
who is not a party to an action from veluntarily giving to one
or other or both parties to it either disclosure and inspection
of documents in his poessession or oral or written testimony.

The precedure of the High Court in England, while not enabling
parties to an action to compel pre-trial discovery as against a
person who 1s not a party to such action, nevertheless affords
ample means by which such a person. provided that he is within
the jurisdicticn of the court, can be compelled either to give
oral testimony, or to produce documents in his possessicn or
power, at the trial of the action itself. Under R.5.C., Ord.
38, Part II, such a person may be compelled to give orzl
testimony at the trial by the issue and service on him of a
subpogna ad testificandum, or to produce documents in his power
or possession {soc long as they are adequately described and
defined} by the issue and service on him of 2 subpoena duces
tecum. The issue of such subpoenas is in the first instance a
ministerial rather than & judicial act, and a2 party may
thereforz issue subpoenas of either kind as he thinks fit; the
court, however, has power to set aside any subpoena on proper
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grounds, for instance, irregularity of form, irrelevance,
oppressivensss or abuse of the process.

The procedure of the Figh Court in England includes a further
power of the court, conferred on it by R.5.C., Ord. 38, r.i13,
to order any perscn to attend any proceedings in a cause or
matter and produce any documents to be specified or described
in the order, the production of which appears to the cocurt to
be necessary for the purpose of that proceeding. I¢ has,
however, long been established that this rule is not intended
to be used, and cannot properly be used, to enable a party to
an action to obtain pre-trial disclosure and inspection of
documents in the possession or powsr of a person who is not a
party to such action. It is a rule of limited applicaticn,
involving the production of a document or documents to the
court itself rather than to either of the parties to an action.

My Lords, the civil procedure of courts In the United States
differs essentially from that in the High Court in England in
that under it parties tc an action can compel, as against
persens who ares not parties to 1t, a full measure of pre—trial
discovery, including both the disclosure and production for
inspection and copying of documents, and also the giving of
cral or written testimony. This power of compulsion can be,
and regularly is, used at an early stage of an action®.

It is clear from this, he submitted, that United States practice is
guite different, in that compulsion for discovery is regularly used at
an early stage of the action.
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He referred further to the passage at 42A to H:

"It was not in dispute that, if P.G.A. and Campbhell-Husted,
uninfluenced by the control exercised over them by South
Carolina on the advice of the latter’s English sollcitors, had
freely and voluntarily allowed the re-re-insurers to inspect,
and where necessary to copy, all the documents referred to in
the latter’s application, it could not possibly have been said
that there had been any interference with the English court’s
contrcl of its own process. That being so, I cannot see why,
since the Federal law of the United States authorises an
application of the kind made by the re-re-insurers in this
case, the making of such application, which may or may not
succeed in whole or in part, should be regarded as besing such
an interference either. I cannot, therefore, agree with the
first ground of decision relied on by the Court of Appeal.

I consider, secondly, the ground that the procedure of United
States courts is significantly different from that of English
courts, and the parties, by submitting to the jurisdiction of
an English court, must be taken to have accepted its procedure.
It is, nec doubt, true that the re-re-insurers, by entering
unconditional appearances in the two English actions, can be
said in a certain sense to have accepted the procedure of that
court. Your Lordships were not, however, informed of any
ground ¢on which the re-re-insurers could, with any prospect of
success, have contested the jurisdiction of the High Court in
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England in respect of the disputes which are the sukjsct matter
of the two actions concerned. Be that as it may, I cannot see
that the re-re-insurers, by seeking to exercise 2 right
potentially available to them under the Federal law of the
United States, have in any way departed from, or interfered
with, the procedure of the English court. All they have done
i1s what any party preparing his case in the High Court here is
entitled to, namely to try to obtain in a foreign country, by
means lawful in that country, documentary evidence which they
beliesve that they need in order to prepare and present their
case. It was said that the re-re-insurers could have applied
to the High Court under R.5.C., Ord. 39, r.2, for letters of
reguast to ilssue to the proper judicial authorities in the
United States. But 28 United States Code, section 1782, allcws
an application to be made either indirectly by the foreign
court concerned or directly by an interested party, and I can
see no good reason why the re-re-insurers should not have
chosen whichever of these two alternatives they preferred. It
is, I think, of the utmost importance to appreciate that the
reason why English procedure does not permit pre-trial
discovery of documents against persons who are not parties to
an actlon is for the protection of those third parties, and not
for the protection of either of the persons who are parties to
the action. I cannot, therefore, agree with the second ground
of decision relied on by the Court of Appeal®.

The only conclusion which he could draw was that the compulsory
production of documents (under a 1782 order) was not a factor which
weighed with their Lordships.

In his submission, given the differences between the English Ciwvil
Evidence Act, under which the depositions, it seems clear, might be

adducible in England, and the procedure here, where they would not, the
same arguments had to apply pari passu to the discovery of documents and
the taking of depositions on ocath.

This was a truly vital distinction and one which permitted, or
rather virtually compelled, the Courts here to take a different view
from that initially taken by the High Court (in South Carolina).

This apart, he made a series of further points.

1. The fund was subject to a massive counterclaim and wished to
protect itself.

2. That discovery had not commenced and pleadings were not closed is
immaterial.

3. It may not be easy to persuade witnesses to come to Jersey.

4. The use ©of the Hague convention procedure is not always

straightforward, as a high degree of precision is reguired. In
theory the Court sat as a Royal Court and therefore the evidence
admitted there should be no different to that admitted before this
Court, which would in any event control it.
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5. &t the moment the Plaintiff does not know what witnesses to call.
Use cf the 1782 procedure should shert circuit the numbers of
applicatlions made under the Hague ceonvention. This, of gourss, he
submitted, would not apply to the Defendants who zlready knew who
dealt with what.

Indeed, once the witnesses have been identified, thelr depositions
might save time and help with sifting through documents. The
depesitions would be passed on to the Defendants.

Cn the guestion of whether the fund was intending to move
proceedings hack to the United States of America, Mr. Bailhache advised
the Court that there had been an appeal against the decision of the
Federal courit, striking out the acticon thers. This azppeal had been
heard in November and judgment is awaited.

The present pcositicn is that the fund does intend to take the
litigaticn to trial in Jersey, but that it reserves its rights. It is
clear therefore that Mr. Bailhache - and no criticism of him is intended
- is not in a position to give a definitive answer to this guestion. He
made certain criticisms of the actions of the Defendants, but these did
not assist him in answering this peint. That his client’s have appealed
against the decision in the United States would indicate that the
Plaintiff would prefer to proceed there, and this assumption is
reinferced by Mr. Bailhache’s statement that the Plaintiff did not
originally want toc come to Jersey.

Returning to the issue of the status of any "1782" depositions, he
was, he submitted, at cne with Mr. White. It seemed umnlikely that any
such deposition could ke used in Jersey, and it would be necessary to
produce the witness in Court - or under the Hague convenbtion before they
might ke useful. In any event, the most they could show, if put to the
witness, was that he was inconsistent.

Mr. Bailhache then turned to the authorities and made a series of
detailed submissicns.

His starting point was John Deere Ltd & Ancr -v- Sperry Corporation
{1885) 754F¥. 24 132. This United States case was, he submitted, (at
135/1 A) autheority for the broadening by the United States legislature
of the scope of international judicial assistance by the United States
Federal Courts.

He went on to cite the passags at 135/1 &:

"As a co-operative measure, secticm 1782 cannot be said to
ignore those considerations of comity and sovereignty that
pervade international law. A grant of discovery that trenched
upon the clearly established preocedures of a foreign tribunal
would not be within section 1782. That the statute is an
attempt to codify measures for internaticnal judicial
assistance, however, does not imply 2 reciproclity reguirement.
Rather, the legislation is largely exemplary and aspiratiomal,
an attempt tc stimulate reciprocity.
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The liberal intent to provide judicial assistance whether or
not reciprocity exists has besn acknowledged as a2 primarxy
statutory goal since section 1782's inception®.

He further referred toc the passage at 135/2, where the Cocurt
stated:

"Courts also have reccgnised that the unilateral character of
the legislation does not require reciprocity as a predicate to
the grant of a discovery order”.

In his view, clearly established procedures cf a foreign tribunal
would include, e.g. privilege or protection against self-incrimination.
They could not extend te the information gathered under the crder
presently sought.

Here, there was absolutely no reascn not to have early United
States document discovery.

Thlis being the case - and 1t was in any ewvent not disputed - he
could not, he submitted - see the distinction between the discovery of
documents and the gbtention of depositions (w. infra).

In any event, the United States Courts will not permit litigants to
evade the limitations placed on pre-~trial disclosure by £foreign
tribunals. This objection should be taken in the United States Courts.
It has been and it failed.

In support of this contention, he cited the passage at 136/1:

"We are also satisfied that permitting discovery in this case
would not offend the Canadian tribunal. Our decision does not
countenance the use of U.S5. discovery procedures to evade the
limitations placed on domestic pre-trial disclosures by foreign
tribunals. Concern that foreign discovery provisions not be
circumvented by procedures authorized in American courts is
particularly proncunced where a reguest for assistance issues
not from letters rogatory, but from an individual Ilitigant. In
In re the Court of the Commissiopner of Patents For the Republic
of South Africa, 88 F.R.D. 75, 77 (E.bD.Pa.1980), the court
denied a reguest for discovery where it was doubtful that the
documents and testimony sought would be discoverable under
South African law, However, in the present case, as we have
noted, the testimony sought would generally be subject to
discovery were all the parties in Canada®.

It was, he submitted, common ground that, in South Carclina, no
legal or equitable right was infringed (at 41 A-B). The gquesticn which
is before this Court is whether it is unconscionable.

He next turned to British Airways Board -~-v- Laker &irways Ltd
[1985] AC 5B, and, after citing the passage at 78 D where Lord Dipleck
describes the much wider scope of discovery in the United States of
america went on to refer to the passage at 80 H:

"The answer to these appeals, in my opinion, clearly emerges
from the application to the allegations that are crucial in
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law,

Laker’s case against B.&. and B.C. in the American action of
what since the merger of the courts of common law and Chancery
fhas been a fupndamental principle of English legal procedure,
That principle, originally 1aid down in North London Railway Co
~y— Great Northern Railway Co. (1883} 11 QBD 30, was re-stated
by me (albeit in terms that ¥ recognise were in one respect too
narrow) in Siskina (Owners of carge lately laden on board} -v-
Distos Companiz Naviera SA [1978] AC 216G, 255:

YA right to obtain ap ... injunction 1s net a cause of
action ... It is dependsnt upcn there being a pre-existing
cause of acticon against the defendant arising out of an
invasion, actual or threatened by khim, of z legal or
egquitable right of the plaintiff for the enfercement of
which the defendant is amenzable to the jurisdiction of the
court”®,

This, being sald in the context of an application for a Mareva
injunction, omitted to mention the type of case that is of
comparatively rare cccurrence in the English courts in which
the plaintiff seeks against a perscon amenable to the
jurisdiction of the English High Court an injuncticon £o
restrain the defendznt from bringing suit against him in a
foreign court upon the ground that the plaintiff is entitled
under English law tc a legal or eguitable right not to be susd
in that foreign court by that person upon the cause of action
that is the subject of such preceedings. A right not to be
sued upon a particular cause of action in a particular foreign
court by the person against whom the Injunctiomn is sought may
ba contractual in origin. A common example of this is5 an
exclusive jurisdictiom clause in a contracit. Furthermore, 1if
under English law a defence would be available teo the
Injunction-seeker, that defence may be given anticipatory
effect as a right not to be sued that is enfeorceable by
injunction in an action for a declaration of nen-liability. OF
such defences it is not difficult to point f£o a2 number of
examples most of them equitable in historical origin, such as
estoppel in pais (which was also & defence =zt common law),
promissory estoppel, election, waiver, standing by, laches,
blowing hot and cold - to all of which the generic descripticn
of conduct that is "unconscionable” in the eye of English law
mzy be given. I would accordingly agree, as I did in
Castanhe’s case [1887] AC 557, with the gualification tgo the
statement of principle Iin the stark terms in which I expressed
it in the Siskina case [1878] AC 210, 256, that was added by
Lord Scarman in (astanho’s case, at p.573:

"Put the width and flexibility of equity are not to be
undermined by categorisation. Caution in the exsrcise of
the jurisdiction is certainly needed: but the way in which
the judges have expressed themsslves from 1821 onwards amply
supports the view for which the deferndants contend that the
injunction can be granted against a party properly before
the court, where it is appropriate to aveid injustice®”.

The peint which he sought to make was that "unconscicnable”,
covered a2 warlety of defences; it iz difficult to define, but,

in
to
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put it crudely., it must be scmething pretty bad. Ancther way to view it
was (per Lord Scarman zbove)} that an injunction could be granted o
avoid injustice. This would inevitably be a guestion of fact in each
Ccase.

That it was not easy to define, was, he submitted, confirmed by
Lord Brandon at 41C-D in South Carolina when he stated:

"Tt is difficult, and would probably be unwise, to seek to
define the expressicn “unconscionable conduct™ in anything like
an exhausiive manner. In my opinion, however, it includes, at
any rate, conduct which is oppressive or vexaticus or which
interferes with the due process of the court®.

He then turned to South Carclina (1987) HL. It was decided in the
House of Lords, and was therefore of the strongest persvasive authority.
He agreed that the decision concerned discovery of documents znd not
depositions, as the application regarding oral testimony had been
withdrawn in the Court of Appeal. He conceded that this might well have
been done azs a tactical mowve. ’

This was not entirely clear, What in his submission was, howewver,
clear was that the logic of the judgment applies egually to beth
documents and depositions.

He started with the statements of Lord Brandon at 40B referring to
the grant of injunctions by the High Court:

"The nature of the limitations to which the power is subject
has been considered in a number of recent cases in your
Lordships’ House: Siskina (Owners of cargo lately laden cn
board) -v- Distos Compania Naviera S3 [1878] AC 218; Castanho
-v- Brown & Root (UK} Ltd [1981] AC 557; and British Airways
Board -v- Laker Airwayg Ltd [1985]} AC 5B. The effect of these
authorities, sc far as material to the present case, can be
summarised by saying that the power of the High Court to grant
injunctions is, subject to two exceptions to which I shall
refer shortly, limited to two situations. Situation (1) is
when one party to an action can show that the cother party has
either invaded, or threatens to invade, a lsagal or eguitakle
right of the former for the enforcement of which the latter Is
amenable to the jurisdiction of the court. Situation (2) is
where one party tc an action has behaved, or threatens te
behave, In a manner which 1s unconsciocnabla®.

He did not proceed further with this passage as this is not a case

of contested jurisdiction.

His primary submissien was based on the passage at 42 E-F (v.
supra) where the Court had said:

"I cannct see that the re-re-insurers, by seeking tc exercise a
right pectentially availablie to them under the Federal law of
the United States, have in any way departed from, or interfered
with, the procedure of the English Court”.
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He referred to the passage at 34 E (v. supra} and submitted thsat if
it is put that the positicn was saved - so far as the Defendants wers
concerned - insofar as the depositions were concerned, this was in fecth

not the case.

I

The Court of Appeal did not make that decision, because it was not

before them, the applicatilion having been withdrawn by counsel.

In any event, the argument there set out was rejected decisiwvely by
the Heouse of Lords when it came to the discovery of documents at 41 G:

"I consider, first, the ground that the re-re-insurers’ ccaduct
was an interference with the ccocurt’s conitrel of 1its own
process. It is not clear to me why this should be s50. Under
the civil procedure of the FHigh Court the court does not, in
general, exercise any control over the manner in which a party
obtains the evidence which ke needs to suppeort his case. The
court may gave him help, certainly; for instance by discovery
of documents inter partes under R.5.C., Ord 24; by allowing
evidence to be obtained or presented at the trial in variocus
ways under Orders 38 and 3%; and by the issue of subpcenas
under Part II of Order 38, to which I referred earliier.
Subject, however, to the help of the court in these various
ways, the basic principle underlying the preparation and
presentaticon of a party’s case 1in the High Court im England is
that it Iis for that party to obtaln and present the evidence
which he needs by his own mesans, provided always that such
means are lawful in the ccuntry in which they are used”.

At 34F, Griffiths LJ had foreseen severe dislocation, and this
argument also was rejected (see 43 E-TF).

As to the unfairness of calling witnesses befeore a United States
Court, neither the House ¢f Lords nor the Court of Appezal have had to
deal with it. What can be said, he averred, was that the remarks of
Griffiths LJ at 34G (v. supra) had, with regard to the point with which
the House of Lords was concerned, been firmly rejected.

Furthermore, he submitted, the Flaintiff here is in very much the
same position as the Plaintiffs in South Carolina, for whose problems he
referred to the passage at 32 E-F as follows:

"My Lords, Seven FProvinces, Al Ahliz and Arzbian Sezs ("the re-
re-insurers") are, by reazsons of their positicn, remote from
the facts 1in dispute, and obliged to rely for detailed
informaticon about them on such documents as they can cbtain
from South Carclina or P.G.A. and Campbell-Husted. The latter
two, however, were not the agents of South (Carciina inm
connection with the relevant transactions; it follows that
discovery of documents by South Carclina in the two actions in
England would not extend to relevant documents held by them.
In this situztion, if the re-re-insurers are to achleve their
legitimate obhject of inspecting and copying where necessary,
relevant documents held by P.G.A. and Campbell-Husted, some
other means have to be found to enabhle them to do so".
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That the reascning in South Carolina was decisively in his favour
was not affected by the report of the judgment of Leggatt J in Magnier.

The report should, he submitted, be approached with care.

It was not an authority. It was unreported, and not approved by
the Judge himself. We are not in possession of the full facts and the
Judge appears to hawve been affronted by a party geing behind his back.

With the greatest respect to him, for the reasons adumbrated above,
counsel suggested that his decision was wrong in law, their Lordships
having overruled Griffiths LJ. <This finding cannot, therefore, be
relied on as a matter of principle regarding 1782 applications.

Finally, counsel referred to Bankers Trust International plc —-v- PT
Dharmala Sakti Se-jahtera [1996] CLC 252, that is, a reported case, some
nine yvears after South Carolina which was, of course, declded 1n 19286,
although reported in 1987.

It 1s clear from the headnote that a 1782 application had been
launched after the trial of the action, but bhefore judgment had been
pronounced.

As this judgment may not be readily awailable to all the members of
the legal profession, a copy will be attached to this finding, rather
than citing the considerable passages which Mr. Bailhache put before us.

The scene is set by Mance J at 253, and at 254 A he refers to South
Carolina as being the leading authority on this point.

Having found (at 254 A} that no legal or equitable right has been
infringed, he goes on to say that "“...generally speaking, the only other
circumstances in which an English court will restrain a party from
pursuing foreigm proceedings are when to do so would be "“unconsciomnable"
a term which "includes, at any rate conduct which is oppressive or
vexaticus or which interferes with the due process of the court" [per
Lord Brandon 1n South Carolina).

He was gquite definite in finding that {(at 254 D-E):

“The House of Lords decision (l.e. in South Caroclina) shows
that there is nothing axiomatically unacceptable about the use
of 3. 1782 to gather evidence In the United States for use in
the English proceedings, although the means by which such
evidence is gathered would not be available under English law
and might inveolve the taking of depositiens from and pre-trial
discovery against third parties whe were neot parties to the
English proceedings”.

In Mr. Bailhache’s view, this passage shows that the learned Judge
draws no distinction between discovery and the taking of depositions;
and that this submission is further fortified by passages at 2&1 E-F,
262 G and 264 B.

There were, however, important distinctions between the issues in
South Carolina and those arising 1n Bankers Trust.
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First, unlike in South Carolins discovery wa
persons not party to the action but, effective
{zes 255 A-DJ).

sought neot asgaionst
themselves

Second, the 1782 application is made at a very different stages to
that in South Carclina, having been made after the trial is over and
while judgment 1s awalted (a2t 255 E}.

Third, many ocf the documents now sought {(see 255 P) had already
been the subject cof applications for discovery. Counsel put it in this
way that this was an attempt to go behind the back of the Judge.

The Plazintiff complained that wvery wide oral submi=sicns {at 256 B}
and the production of material whiclh, costly and tims consuming to
obtain, might be irrelevant or incapable of use.

In terms, the learned Judgs came to the conclusions {2t Z&7 E) that
the exercise was "essentially speculative”, and in this passage refers
to both the depositions and discovery without making any distinction
between them.

As a further distinction the application before the learned Judge
had to be viewed in the context of litigaticon which had already gone to
trial.

Further {sze 262 E) it could not be said that “the new material now
available relates to a wholly new area ... outside ... knowledge at the
time of trial...”.

In all the circumstances, the learned Judge is guite clear (at 263
G) that the Court will not exercise any jurisdiction to restrain foreign
proceedings unless they constitute an ashuse in the context of English
proceedings or are otherwise oppressive.

It is hardly surprising that in Bankers Trust the learned Judge
refused to let the proceedings go on, finding them abusive and
oppressive. {at 2863 H).

This, however, does not affect the basis upon which he approached
the applicaticon, nor his construction of the findings of Lord Brandon,
with which counsel wholehesartedly concurred.

Put ancther way, the learned Judge agreed in principle that
depositions could ke taken, but threw the application out because of the
circumstances and this is the way - the circumstances here being so wvery
different - in which the Court shouwld aspproach the present application.

Mr. Bailhache concluded his submission first by emphasising the
point he had made earlier, wviz. that the injunction could only be
granted if there were an infringement of a legal cor eguitable right,
which was not claimed, or that it was unconscionabls, the onus of prooi
being upon the party seesking the dnjuncticon.

For authority that it was not axiomatically unconscionable, he
relied on South Carolina. It despended on the clrcumstances; and these
were such here as to justify, as with discovery, the obtention of oral
testimony.
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The Court is in control cf its own procedure and can regulate bofh
costs and delay. The merit, on the present applicaticn, lay entirely
with the Plaintiff and the fund should be permitted to proceed.

In reply, Mr. White introduced affidavits in reply to that put in
by Mr. Ballhache.

He emphasised certain polnts.

First, on the pleadings, the Plaintiff had known since May, 1993,
that fees had been taken. The fund had then started proceedings in the
United States of America (in February, 1395} and both actions had been
struck out there.

Despilte the delay of 3'/: years it was only now - when a timetable
for the hearings was being discussed - that the 1782 procesdings were
being launched. TIn addition there was a summons out relating tec the
Plaintlff’s pleadings. The delay to date was the Plaintiff’s and this
would merely create more delay.

In addition, it would multiply the cgsts enormocusly as, of course,
it would be necessary to attend each hearing. In addition there was a
very substantial counterclaim based on malice and improper motiwve
against the fund and its officers, and the Defendants had every reascn
to be concerned that far too much of the fund’s assets would be
dissipated in unnecessary costs and would thus not be available to meet
the damages claimed which amounted, he stated, to some $460,000,000. We
may say at once that the Court accepts both these as valid points.

He dealt, as the Court thought he must, with the information left
off the short form memorandum which had been produced by Mr. Bailhache
in which, effectively, only the information concerning the Defendants”’
commission had been removed.

He did it in this way. & commission or charge, he submitted, is
generally made. The Defendants did (and did only} what they were asked
to do. Had they been asked about it, they would have given the
information. Those involved for the fund were experlenced and would
have known the position. It had been pleaded that the Directors were on
notice that management funds normally charged between 1% and 3% and {(in
terms} that a charge is generally made.

There was, he submitted, no evidence of fraud. He put toc the Court
an affidavit by Mr. C. Chaplin who deposed that the investment memoranda
were delilberately short. In accordance with the agreements and
procedures, the directors were to be sent "a short description of the
company, the amount of the investment, and the terms of each
transaction®.

The Defendants’ case was that the fee paid to BEGIL was not part of
the transaction entered into by the fund, even though 1t might be part
of the overall transaction. He conceded that, in looking at the return
the fund was expecting, the fee might affect the interest which it was
to receive.
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Asked by the Court whether the charging of an undisclesed level of
commissicn did not fall within the descripkbion “the terms of each
transaction®”, he first replied that it was not pleaded that the fund
received an unacceptable level of retura.

His clisnts did not admit the omissions were made with disheonest

intent.

The reason, he averred, fthat the directors ¢f the fund did not ask
guestions was that they knew that commissions were being takenr and did
not expect these issues to be raised in the short form memorancdum.
Indeed, there was an express request from the Board for a shorter form,
in which the information was reduced to z minimum. The parties had been
on close terms and the directors of the fund wsre experienced in
husiness, and by implication knew the form.

Explanations were conly asked for after the proceedings started. In
any asvent, his clients thought Mr. Christensen knew about the charging
of commissions.

Mr. White produced a letter of 17th January, 1997, from Citicorp,
protesting strongly at their involwvement. They would, it is guite clear
— and, the Court agrees, guite understandable from their point of view -
prefer not to have these burdens placed upon them, nor to have to go to
the trouble and expense of dealing with them.

So far as the law was concerned, Mr. White, in terms, accepted that
the test was unconscionable. The Court had first to decide whether, as
he submitted, that it was axiomatic that such an application, ie for a
1782 order, was so. If not, then it would be a matter of fact on the
circumstances for the learned Jurats so to decide.

He agreed that it was not a simplistic term. This was not a simple
case and was already nearly unmanageable, and complications and delay
caused by 1782 applications, if they pushed back the date ¢f the trial,
would amount to unconscionable behavicour. Allegations of fraud had been
made and, other factors apart,; his clients were entitled to protection
under the procedures of the Royal Court.

Last, he did not accept that the burden of proof fell on his
clients. They had good groumds for proposing that what was happening
was unconscionable, and 1t was for the fund to justify the 1782
applications; and the fund had shown nce good reason for them to be
permitted to proceed.

As this is the first occasion on which such an application has come
before the Court, the Court, albeit that it is an interlocutory
application, hss felt it proper to set out the contentions at
considerable length.

Counsel have taken the Court through the suthorities and the issues
with great care, and we should say at the outset that we are most
grateful to them.
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It is apparent to the Court that it has the pcwer, on an
applicaticon such as the present, to impose an ianjuncticon should it ses

reason to do so.
It is alsc clear that the Court is in control of its own procedurs.

It was conceded by both parties that no infringement of any leg
or equitable right was at issue befere us. The issue was whether t
proceedings under the 1782 procedure were unconscionable.

It was submitted by Mr. White that such proceedings were, 1in law,
axiomatically unconscionable.

The Court does ncot acgept that submission. It concurs with the
submissions put forward by Mr. Bailhache as to the reasoning of their
Lordships in South Carolina, suppcorted as they are by the findings of
Mance J in the Bankers Trust case.

Parties are entitled to gather evidence so long as they do so
legitimately. They are, and it is not contestad, able toc seck discovery
of documents from third parties under a 1782 order, and the Court
accepts on the auvthorities, that the English Courts make nc distinction
in principle between being able to call for the production of documents
or the obtention of evidence on ocath, provided of course that in either
case it is not unconscionable.

The Court accepts that reasoning.

Whether, therefore, the 1782 proceedings are unconscionable is
therefore a matter to be decided on the particular circumstances put .
before the Court.

In approaching the guestion, the Court must first have regard to
the ambit of the word "unconscionable®™.

The Court accepts the dictum of Lord Diplock in British Airwavs
Board -v- Laker BRirways Ltd (supra), together with the remarks of Lord
Brandon in South Carolina at 41 C-D. The Court must therefore examine
whether the conduct is5 oppressive or vexatlous or interferes with the
due process of the Court.

2 number of submissiocns were put before the Court.

First, the Defendants claim to have been taken by surprisse.
However, it is clear that they have lawyers in the United States of
America and nothing was put to the Court to show that they were unaware
of such a procedure. Indeed, the evidence from Citicorp was all the
other way in that they seem to have a department spscifically to deal
with such applications.

The Court f£inds that there is no weight in that submission.

Next, it is cleaimed that this is mere “fishing" for evidence to
find, in particular, evidence to support allegations of fraud, against
which they should be protected, under the procedural rules of this
Court.
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Against that, svidence is not heing sought from parties to the
action but from third parties.

Given the evidencs put before us, and in particular Mr. Chaplin’s
affidavit, the Court finds that, in view of the plain allegaticns of
fraud, and despite the numerous documents produced on discovery, the
fund is very much in the positicn of the complainanits in Socuth Carclina.
The other side hawve, or had, the documents, and the fund wishes to find
ocout from cother parties what went on, and, in view of this procedure
which is awailable, this they are clearly entitled to do, so long as
they do not act unconscicnably in so doing. Further, and by no means
least, given the submissions which were made with regard to Mr.
Chaplin’s affidavit., in the wview of the Court the fund should hawve the
opportunity, if it exists, tc gather ths maximum informaticn at the
earliest cpportunity. This submission, therefore, we also reject.

That Citicorp object, and it is hardly surprising that they de, i=s
not a matter before us. They live in ths United States of america, are
subiject te United States law, and must make their azpplication to the
United States courts.

Equally, neither the fact that the pleadings are not resolved, nor
that discovery has not yet been ordered here, appear to the Court to be
material. Indeed, the sooner potential witnesses and documents can be
identified, the soconer the case will come forward.

Then again, that the evidence may net be producible, or that
witnesses may have to testify twice, is not a factor which weighs
heavily with the Court. The fund is entitled to seek information to
ascertain whom they wish to call as witnesses zaznd to seek toc put
witnesses before the Court or, if necessary, under the Hague conwvention.

Equally, that the fund would ¢lsarly prefer to proceed in the
United States of Rmerica is, for the purposes of this application, of
little weight. It has been refused there, is before this Court and is
entitled to proceed unsing any legitimate means available to it in this

Court.

Finally, and more relevantly in our wiew, the Defendants complain,
first, that the 1782 proceedings come very late, the fund having known
of the commissions since May, 1%93; second, that, as we accept, the
Defendants will have to attend all the 17532 hearings, which will mean an
enormous increase in cost and further and inevitable delay at a fime
when they are trying to agree a timetable for a reasonably early daie;
and third, that apart from ths manpower involwed, the costs will be so
great that the fund is likely to be too short of money properly to mest
the substantial counterclaim.

A1l of this, it 1is claimed, leads te two ends - the first is that a
case which i=s nearly unmanageable already will become entirely so; and
second, that these factors combine to place an oppressive burden on the
Defendants.

There is merit in that submission, but the Court is of the opinion
that the weight, 2t present, does not make the obtention of the 1782
order uncenscionable.
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Having said that, circumstances may change in the future, and it is
always open to the Defendants to return. However, in the view of the
Court, the scales, at present, are tilted firmly in favour of the fund.

Last, we should add this. The Court has approached this hearing on
the basis that the burden of proof lies upon those who seek the
injunction, i.e. here, the Defendants. However, we wish to add that had
this burden hesn upon the fund, we would nonstheless have come to the
same conclusion.

The summons of the Defendants is therefore dismissed.
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BANKERS TRUST INTERNATIONAL PLC ¥ PT DHARMALA SAKTI SEJAHTERA AND COUNTERCLAIM.

Queen's Bench Division {Commerclal Court)
Mancs J.
Judgment defivered 18 October 1955,

Discovery - Foreign proceedings - Order for discovery overseas - Action tried in England - Judgment reserved -
Plainiffs commenced US proceedings - Apolication in US court or discovery in order fo obtain evidence for production
in English proceedings - US orders for disclosurs in relation to defendanis’ iransactions with other clients - Whether
foreign procaeaings abusive and oppressive - Whether costs 1o be taken irto account - Whether English or US court to

Jjudge whether US proceedings oppressive.

This was an application for an order requiring the plaintiffs to apply to the US District Ceurt to discontinus tha

proceedings commenced therg, to set asida its ex pare orders for discovery and to resirain {urther proceedings.

In this action the plaintiffs, Bankers Trust International plc CBTI") claimed that the deiendant, FT Charmala
Sakli Sejahtera (DSS") owed neary $565m in relation to trangactions in derivatives which the partiss had enterad into,
BTl had acted through Bankers Trust Co (BTCo%. DSS counterciaimed for rescission of the transactions, and
damages for deceit and negligence. The proceedings wers commenced in England. D33 made intsrlocutary
applications, which were largely unsuccessiul, for discovery in relation lo BTI's transactions with olher clients. The
applications were based cn a claitn that BTCo had bean fraudulent. The triai of the clzim and counterclaim taok place

in July 1985 and judgment was raserved.

in August, OSS obtained a copy of an article published in ths 'Washington Post'relating ta an action in
Amarica against BTCo and BTI. DSS believed it showed that 2 fraudulent "system’ of conduct had been operated by
BTCo in relation other clients as well as themselves. BSS also believed that there were a number of other actions
which endorsed their belief. As a result DSS applied, unsuccessiuily, to the trizl judge lor leave to amend #s pleadings
lo include a claim of systemalic fraud. 0SS then applied ta the US District Gouri for an ex parte arder for disclosure
directed to BTCa and its parent and associated company. The US ceurt granted the orders. DSS hoped that as a
result new and relevant informaticn would emerge that would enable them to reapply to the irial judge for leava (o

amend in order {0 assert systematic {raud,

BTl and BTCe applied for an order that DSS apply ta the US District Coust to discontinue the procsedings

there and far the setting aside of the US District Court's orders.
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Heid, allowing the application and malking the approprizte arder o resirain the US proceedings:

1. Although in principle foreign procesdings could ba usad to gather evidence i a foraign jurisdiction for use in
English proceedings, the courl had jurisdiction {o restrain a party to English proceedings fram pursuing farsign
proceedings where thay were opprassive or vaxatious, DSS had produced insufiicient new svidence of 2 systematic

fraud to warrant pursuing US proceedings In order io adducs fresh evidanse or amend in England 2t a time whan the

£nqlish actions had already bean thizd.

2. it was for an English court to judge whether foreign proceadings in a US count constituted an abuse or ware
otharwise opprassive in tha context oi English proceadings. Taking inta consideration all the cirsumstancas, inciuding
the fact that costs could nat be recavered in the New York court, and the speculative nature of the proposed large-scale
investigation into tha plaintiffs’ business which, it it produced material tc support the fraud allegations would require ths

reopsning of the English trial, the US praceadings were both ahusive and oppressive and aught to bs restrainsd.

{South Carolina Insurance Co v Assurantie Maatschappij 'de Zeven Provicien' NY [1887] AC 24 distinguished.)
The following cases were refered Lo in the judgtment:

Euromepa §.A. v R Esmerian Inc 51 F 3d 1085 (2nd Cir 1395).
Kettaman v Hansel Properties Lid [1987] AC 189,
Société Nationala Industrielie Aeraspatiale v Lee Kui Jak [1987] AC 671.
South Caroling Instrance Co v Assurantie Maatshcappif 'de Zeven Provicien’ NV (19871 AC 24,

lan Milligan QC and David Owen (instructed by Linklaters & Paines) for the plaintiffs.
Stuart Isaacs QC {instructed by Ince & Co) for the defendant DSS.

JUDGMENT

Mance J: These actions relaie te transactions in derivatives enlered into by PT Dharmala Sakli Sejahiera
('D3S’} with Bankers Trust International ple ('BTT) acting through Bankers Trust Cempany {'BTCo’). BT!
claims that DSS owes it nearly $85m. DSS countarclaims for rescission of the transactions and/or far
damaqes for deceit andfor negligence andlor nagligent misstatement. An expedited trial was ordered by
Waller J on 5 May 1595, Applications by DSS for discovery wars deisrmined by Langmiors J on § June
1995 and by mysslf on 4 July 1995, Tha trial took place between 10 and 28 July 1835 when | resefved

judgment, Judgment has not yet been given.

On 14 September 1995 DSS appiled ex parte o the US District Court, Southem District of New York
for, and an 20 Seplember 1995 they were granted orders for the taking of depositions and production of
documents directed to {a) BTCo and (b} BETCo's ultimate parent company, Bankars Trust New York Carp
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(BTNYC'} and another subsidiary of BTNYC, BT Securities Corp (ETSCY). On 21 September 1595 they
served thres subpoenss addressad to each of these Bankers Trust companies. The subpoznas ideniify as
parsons sought to be deposed seven named witnassas, from the chairman and president down, together

with a custodian of records in refaticn to the documentary requests and

‘a witness designated pursuant to Fed.R.Civ.P 30(h}(6) with knowledge of: {a) policies and
practices of Bankers Trust in 1994 with respect to marketing and selling darivatives; (b}
complaints and/or claims asserted by Bankers Trust cusiomers arising out of or relating fo the
marksting and sale of denivatives; and (c) investigations by regulatory autheritiss relating to the

marketing and sale of derivatives by Bankers Trust.’

BTl and BTCo now apply by summons dated 27 September 1935 for an order requiring DSS tc
apply 1o the US District Court tc discontinue the procesdings and to set asida iis orders dated 20 Septembar
1885 and restraining DSS Irom seeking io enforce the orders or to commeance or continue any further like
application. The summars also seeks declarations that any application by DSS for leave to re-amend its
pleadings in the present actions to allege facls founded on evidence obtained in the New Yatk proceedings
would bs refused and that the evidence to which the New Yark orders and subpoenas ralate would not be
admitted, 1 do not consider that this court can maka any such prospaclive declarations in respect of
zpplications for leave to re-amend not vet fermulated or made and evidence not yet identified. |say no
mara tharefore about the claim to these declarations. It was and is tha claims requiring withdrawal of the

U3 proceedings and restraining further such proceedings which are central to this application.

That thereg is jurisdiction to restrain a party to English proceedings from pursuing foreign
praceadings in cartain circumstances is beyond question. The naturs of the jurisdiction and of the
circumstances in which it may be exercised was considerad in the House of Lords and Privy Gouncil in
South Carolina Insurance Ca v Assurantie Maalschappij ‘de Zaven Provincien” NV [1987] AC 24 and Société
Naticnale Indusirsile Aerospatiale v Lee Kuf Jak [15871 AC 871. The present is not 2 case where BTl or
BTCo can or de suggest that DSS by its proceedings in New Yark has invaded or is invading any legal ot
equitable right of any Bankers Trust company. Thase two cases show that, at least generally speaking, the
only other circumstancss in which an English court will restrain a party from pursuing foreign proceedings
are when to do so would be ‘unconscionable’, a term which inciudes, at any rate, conduct which is
oppressive or vexatious or which interferes with the due process of the court’ (see per Lord Brandon in the
South Garolina case at pp. 40F and 41D and per Lord Geff in the Aerospatiale case p. 896F-G). In judging
whether this is the case, the court must take into account not only the potential injustice to the one party if
tha other is allowed to pursue the foreign pracesdings, but alse the potential Injustica to the iatier if he is not

so allowed {Asrospatiale at p. 896G).
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The most eomimon situztion in which thase principles coms hefora e couri for consideration is
when there are two competing s&ts of praceadings, in bath of which ane or other party daims detenmination
of the subsiantive dispute. An example occlinred in the present casa when BTi and BTCe appliad
unsuccassiully o Waller J in May 1935 for an injunction restraining the pursuit by DSS of concurrant
Indenesian proceadings against tham. The prasant situation is differant in thaf the avowed aim of the Naw
Yok proceedings is ta complement and provids material for use in’ thie present English proceedings. This
was also the situation in ihe South Caroiina case. the House of Lords dacision there shows that there ks
ncthing axiomatically unacceptabie abaut the use of s. 1782 lo gather avidenca in tha US for use in English
praceadings, althouah the means by which such evidence is gathered would not hs available under English
law and might involve the faking of depositions from and pre-trial discovery againsi third pariiss who ware
not partiss ta the English proceadings. To use s. 1782 was not to interfere with the English court’s contral
of its own process; sas per Lord Brandon 2t p. 41G.  The defendants who were making use of 5. 1782 werg
simply irying o obtain in a foreign country, by means there {awiul, evidence which they believed that thay
needed for their case. Whether they applied to this court under RSC, 0.38, r. 2 for letters rogatary or te an
Amatican court under 5. 1782 was also a maiter for them. The rule precluding the abtaining of pre-trial
discovery against third pariies under English law is for the pratection of third parties, not of either of the
parties to Engiish litigation: see pei Lord Brandon at p. 42E-G. In so far as the plaintiffs in the Soeuth
Carolina case had incuired axtra costs in resisting the orders sought under s. 1782, that was their choica.
The third parties were willing to supply the maietial sought: see pp. 42H-43C. In so far as the steps taken
under s.1782 caussd inconveniencs in terms of delay, pant of such delay arose frorn the plaintiffs’ attempt to
injunc! the defandants from pursuing their s. 1782 apelications and any further delay in irial of the English
proceedings was the price of justice being fully dons in such proceedings and could also bs controlled by the

court fixing a date: ses p.43F and 43H.

Distinctions exist however batween the circumstances in the present case and tha South Carolina
case. There the defendants were retrocessionaires and thsir application under s. 1782 was against the
agents who had accepted and the adjusters who had investigated claims cn the original insuranca business
writtan on bahalf of the ariginal insurers. The agents and adjusters ware not agents of the plaintiffs wha
were tha reinsurars. A raquest to the agents for valuntary disclosure had been refused, afier being raferred
to the original insurers as well as the plaintifis who were their reinsurers.  However, neither tha agents nor
the adjustars resisted disclosure when sought under s, 1782, Later, despite an English injunction obtainad
in the meanwhila to restrain pursuit of tha s, 1782 application, certzin disclosurs by the agents and adjusiers
was permitted by the plaintiffs. But it was in issue whether this was full or adequate. The present case
differs in that the ralief sought under s. 1782 is directed to the other party to the English action (BTCo) as
well as its parent {(BTNYG) and an associsted company {BTSC). Mr. Isaacs QC for DSS pointed au that the
[atler two companies are as third padies in a parallel position lo that of the agents and adjusiers against
whom s. 1782 refief was sought in the South Carolina case. That is soin form.  In substance, however, the

corporate connection between the three Bankers Trust companias may pui a diffarent compiexion on the
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matter. Precizely the same relied is sought against all three Bankers Trust companies under s. 1762, The
svidence filed by DSS 1o obtain 5. 1782 relief in New York consists of afiidavits of My, Sessar, 2 partner in
their New York attorneys, and an accompanying declaration by Mr. Thilagarainam, a parlner in thel
Singapora lawysrs, which do nat differentiats betwaen iha thrae companiss s explain why all three were
sued. On tha conirary Mr. Thillagarainam's declaration asserts that the information in the Washington Post

article, which is relied on as providing the basis of the s.1782 application:

'is limited to an allegation that BT1 and [BTCo] would not allow & customier to get aut of a swap with

losses less than the bank's reckening’.

This suggests that the articls is viewsd as demonstrating sysiematic fraud on the part of the two
Bankers Trust companies which ars parties to the English proceedings, and does net explain why the ather

companies have been invalved, save perhaps out of majar caution.

A sscond important distinclion liss in the different stages at which the applications were made. In
Souih Carolina the application was at zn sarly stage, with a view to providing evidence at triai, which would
nat have baan delayad much, if at all, had it not besn for the plaintiffs’ unjustified attempts lo stop tha s.
1782 procesdings. In the present cass, tha trial is over, and judgment is awaited. [ should howaver add
that DSS do not seek to suggesi that the date when | give judgment should ba in any way delayed or
affected by the existence of the s. 1782 proceedings. Mr. Isaacs simply submits that DSS should be
allewed to carry on with their pursuit of further evidence in tha hope that it will produce further matarial

justifying an appiication before judgment, or, i not, after judgment.

A third distinction is that many of the pracise categories of documents now scught o be obtained
under s. 1782 have in tha course of the prasent actions baan the subject of applications fer discovery, in
which DSS were largely unsuccessful before Longmora J and myself. To the exlent that discovery was
crderad, no complaint has been mads in the present actions that It was not properly given. |was given a
schedule of the suggested overtap batween the documents identified in the New York subpoenas and the
previous applications to this court in the present proceedings. Having examined the material to which thig
schedule refers, | say no mere than that the averlap, even though not quite as complete as ihe schedule
might superficially suggast, is very considerable, as for exampls in the areas of procedures and standards in
the conduct of derivatives business, problams with cusiomers and regulatory authorities experienced in that
regard, any changes resulting from such problems, the ‘orderly withdrawal in the first quarier of 1994 from
substantial markat positions in [BTNYC's] trading and positioning function' refarred to in an annuai report
and the fees, profits and any cther benefits received by Bankers Trust ccmpanies and Mr. Hyun from such
business. The docuiments now sought also include documents in specific areas {such zs the termination of
Mr. Hyur’s amployment) where there was cross-examination at trial, but na request for discovery was

pursued. itis alse fo be noted that the blanket raquest now mada for discovery of "all documents relating to
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Indoriesian companies io whom Bankers Trust sold derivative products from January 1893 to the pressent’ is
mala in circumstances where (z) the fact that BTCo did derivatives business in Indonesia was well knowt {it
is indeed one of DSS's pleaded allegalions that Mr. Murjadin rapresenied to DSS that none 0f RTCo'’s
customers in Indonasia had ever lost money an BTCo's products) and (b Mr. Hyun was asked guastions in
cross-examination about problarns with ona such customer, FT Adimitra Ravapratamo (‘Adimitra’} without
any specific raquest for disccovery of documents in relation to Adimitra being pursusd. [ shail return io

Adimitra later.

The plainiifis suggest iurther distinctions. In the South Carofina case, there was no suggestion that
the matsrial sought under s. 1782 would ba irelevant ar incapabla of use in the English proceedings. Inths
prasent case, the plaintifts submit, the matarial sought will not be admissible and will not snable any
application to amend. Moreover, if the s, 1782 subpoenas ars alfowed to be anforced, they threaten to
involve vary wids oral depositions as well as very anerous discovery, which will involve |args costs and tzke
up much time, in relation to an action in which the plaintiffs were sntifled to assume that the nexi step was a
judgment, followead by a possibls appeal by ons sids or the other. For thase and other reasens to whick 1
will come, the plaintiffs submit that the South Carofina case can and should be distinguished ard that DSS’s

present attempt {o reopen evidential mallsrs should be restrained as abusive and/or oppressive,

DSS's justification of the praceadings under s. 1782 is set out In the declaration of Mr.
Thillagaratnam, That declaration, intar alia, recounts as background DSS's case in the English
proceedings, and both the coursa of certain Indonesian proceedings begun by DSS against BTt and BTCo
and of the present English procaedings. 1t ascribas the application under s, 1782 to the obtaining by Mr.
Thillagarainam on 2 August 1395 of a faxed copy of an adicls publishad in the Washington Past on Juns
1995, To avoid a possible adjournment of their present applications, the plaintiffs agreed net to pursue any
suggestion that DSS could nor should havs obtaired notice of the Washington Pest article priar to 2 August
1895 or have takan earfier steps thereattar to invoke s. 1782, if it was apprepriate for tham to invoke it at all.

Mr. Thillagaratnam says in para. 18ff..

*(18) ...l the material in this articls had been made available earlier to DSS, it would have baen able
ta plead the existenca of a "system” of conduct operaied by Bankers Trust in relation to other clients
and DSS. The information in the Washinglon Post is limitad to an allegation that BT and Bankers
Trust [defined elsewhere in the daclaraiion as a raference lo BTCo] would net allow a customer o
get out of a swap with lossas less than the hank's rackoning. At tha boltom of p.7 oi the atticls it

says:

"A4 the same time, the bank did noi want a customer io pull out of a derivative based on a
guotad value that was higher than the frue valus... So, sales people would attempi io

convince a cusiomer o hang on.”
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This is pracisely whai Bankers Trust did immediateiy after the US Federal Reserve Board raised

Fedaral Fund Rates or February 4, 1394,

{18) There may well be other examples of systematic conduct that may be discovered when
enquities are made in the USA, but the material in the Washington Post article is the starting poini.
DSS clearty did not have the benefit of the material stated in tha Washingion Pos: asticle at the time

when the discovery applications were heard in tha English proceedings.

(20) Thie allegation wouid have greatly sirangthened ths cass on the relevance of the matiers on

which DSS scught discovery in the English praceedings, which discovery was refused...’

Mr. Thillagaratnam then summarised Lengmare J's ruling on 9 Juns 1895 ordering that discovery
need not be given in respect 6f issues raised by para. 35(iv) of DSS's poinis of defence and counterclaim in
the present proceedings. Paragraph 35 pleads that BTCo as agent for BTI made the alleged
representations deceitfully or recklassly. Sub-paragraph (i) refers in support to para. 35-40 of an affidavit
of Mr. Thic sworn 22 April 1995, Mr. Thio there rafers to suits brought by a number of American companies,
including Gibson Grestings Inc and the Proctor & Gamble Co ('P & &7, against BTCo and other associated
companias alleging misconduct in respact of derivatives transactions and leading, in the cass of Gibson
Graelings, to a finding by the Securities and Exchange Commissian ('SEC?) of fraud by BTSC and to
disciplinary action and a fine of $10m in respect of such misconduct, Longmore J held that it was
impossibla 10 go into a whols series of differeni transactions in New York on tha basis of similar fact
evidence in a trial fixed for 10 July 1995 and estimated to last eight days, that ii discovery was given it would
inevitably result in a mink-trial in England of all thal went on in New York, undsrmining both ths eight day
sstimate and Wallar J's order for expadition and, furthar, that it was not necessary far there fo be such
discovery and that, since ©SS had net thought it necassary to make any similar allegation in the Indonasian
praceedings, it was in that light also not necessary for the just disposal of the English proceedings 1o order
the discovery sought. | would add that Longmore J also pointed out, firstly, that what DSS wers seeking to
do was ta infer jrom allegedly fraudulsnt conduct in Ametica that there were similar irauds in refation lo ths
conversations which took place with DSS involving Mr. Hyun and Mr, Nurjadin in the Far East, and,
secondly, that he was not deciding that DSS could not at irial cross-sxamine and argue and make
submissions about what happened in New York ii they felt that assisted thsir case, sukject always to any
ruling by the trial judge. In the event, after a brief allusion in opening, ths allegations in para. 35(v) of the
pleading and para. 35-40 of Mr, Thio's aifidavit really played no part in the trial. Mr. Williams, a Bankers
Trust economist, was asked whether his reports had alsg played a part in relation to any of the American
dzals which became the subject of litigation, to which he answered, not to his knowledge; otherwise there

were only a few tangential references lo the American problems in evidence and submissions. It was not
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suggested to Mr. Hyun or Mr. Nurjadin that their conduct was in any way connacted with or part of any policy

or practics evidenced by the American problems expsrienced by any Bankers Trust company,

iz, Thiflagaratnam alse mentioned the discavery application which | decided on 4 July 1995, saving
that, op the issue whether DSS was eniitled to discovery of New Yark documents as io whether BTCe used

DS8's transactions ic hedge other unprafitabie commitments, | considerad that:

'documents in this area ars unfikely to camry matiers very far tharefors, although soms further
documsntation may be able to be provided. It is clear on the evidence and because of the
complexity of the Bankars Trust Group internationally that any detailed investigation of profitability or

of hedging ... is unlikely to ba either simple or, in the cortext of the issuss in this action, justified.’

in fact this doss not appear to be a wholly accurate summary of 1he relevant part of my judgment,
whata 'the area’ raferred to in the firsl senlence was the possible seff-intaerest of the plainiiffs or their
salesman in the form of profits and/or remunaration to be sarmed. The referancs to hadging in the secand
senlance was (as the passage omitted from the quotation shows) to hedging of tha DSS transacticns
conducted after they were sffected. | had in the previous paragraph acceptad the plaintiffs’ evidenca that
there was no question of the DSS transactions being entered into lo hedge previous unprofitable
transactions. My judgment also dealt with a large number of other aspects of discovery not summansed by
Mr. Thillagaratnam. In particular, in relation to an appiication for discavery relating to ths agreements mads

with the Fadaral Raserve Bank, | applied what had baen said by Longmore J and added this, af p.32:

"It is impassibie ta dive sensibly into one aspect - the culmination - of problems invalving athar
clients without a full investigation of the position vis-a-vis the other clients and it would, it seems to
me, be intolerable ta averload this acticn with discavery going to the plaintifts’ relationship with other
clients. Assuming, as Longmora J did, that this could be admissible, it still seams 1o ma unlikely to
ke particularly helpful to investigats or considar, in relation o this action, what were no doubt
substantial relationships, which have evidantly given rise to substantial problems in the US between
diffarent arms of the plaintiffs and diffarant clients. That seems to me io apply both in relation to the
issue whethar thare was negligence in this case and also in relation ta the issue whather there was
fraud. As to fraud there is no suggsstion of any overlap between tha relevant personnel dealing
with thase different clients and dealing with DSS. The matters the subjact of ihs agreament with
the Faderal Reserve Bank appear to have occurred in a ditferent part of the world. Once again it

seaems to me that this raquest suffers from being far too diffuseiy spread.’

i then went on to make & qualification in relation to any spacific video tapa or document describing

ihe particular type of dervalive contracis represented by either of the swap transactions the subject of this
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action, which | held shouid be disclosad, espacially i it reachad M. Byun or Me. Murjadin, but also even if i

did nat.

Mr. Thillagaratnam's declaraiion next said that he has been advised by Kr. Isaacs QG that, if the
avidanca of the matarial in the Washingion Post articla was now ic ba obiained, DES would have guite 2
strong case for applying to me, as the trial judge, before any Judgment for leave ic amend iis pleadings to
assert sysiematic fraud. He then reiamred io RSC,0.20,r.5 and said that he has been sdvised that it permits
amendmeants of pleadings even after trial or even aftar judgment or on appeal.  Ha refarred to 0.53,1.10.

Ha also imade reference to the South Carofina case.

Ths hearing took place before me on 2 and 3 Qctober 1895, Mr. leaacs did not then support M.
Thillagaratnam’s suggestion that, had the material in the articla been available, DSS 'would havs been able
to piead the existence of a *system” of conduct oparated by [BTCa] in relation io other customers and DSS',
He also accepted that the passage quoted by My, Thillagaratnam from the ariicle related to the particutar
facts of tha Gibson Greetings case, bul he said that DS8S's contention was that this was only one of the
plaintiifs” practices and that the article indicatad that there wers cthers, though DSS was nat in a position o
identify them. DSS simply "do not know what further evidence of a fraudulent system may be thrown up by
material discoverad in New York' and the article was "just the starting point’, In my judgment this is alf

axtremely speculative,

Subsequently, on 9 October 1935 DSS's solicitors, Ince & Co, indicaiad a wish to relv on certain
newspaper articles in the Wall Street Journal of 3-4 October, the Independent and Financial Timss of &
Octoher and Business Week for 18[sic] Oclober 1895, | requirad the matter to be restorad for further
submissions and on 10 Octobar 1995 DSS applied without objection to introduce an affidavit of Mr. S P
Knight of Inca & Co, axhibiting their letter dated 9 October with accompanying articles, together with a lefter
from Mr. Sesser of DSS's New York attornays dated 9 October 1995 altaching pp. 1-47 of an unsealed
second amended complaint by P & G against BTCo and BTSC.  Mr. Sesser asserts in his letter that:

It is now known that at least ten Banlkers Trust customers, including Proctor & Gamble and DSS,
may have sutiered from serious misconduct of Banksrs Trust in connection with iis sale of
derivatives in the 1993-94 time frame, resulting in losses oi many millions of dallars to each of thase
customers. Moreover, the misconduct in each cass reflects a pattern of activity {ully consistent with

the allegations of DSS.’
He then summarises P & G's second amended complaint and goes on;

"We balievs thaf this new information amply supports DSS's position that the harm it sufiered at ths

hands of Bankers Trust was not conduct to be judged in isolation, but rather was part of 2 pattem of
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systeratic conduct {olerated and perhaps sven encouragad at ths highest levels of management,

The Business Week article males if clear that Froctor & Gambig's amanded complaint is not based

upon unsubstantiated allegations, but rather is bassd upan “a mountain of evidance™ - including

&,500 taps recordings of Bankars Trust employses. These recant revelations - most of which camea

to light only after our application ta the court in New Yoik - clearly reinforce e jusification for Judgs

Faltersan’s discovery order and our subpoenas.’

The matier was not put before me so high in ince & Co's letier of § Celebar 1585 or by Mr. Isaacs in his

fuither submissions on 10 October 1895, Ths letter says this:

'In sszance, the partictlar paints which 1SS make on the prass suttings ars;

®

(i

(i

)

[P & G have succeadsd in adding to its claim against BT ths US civil racketsering
chargas. Tha P & G filing, in suppont of its new charges, identifies sight customers of BT
other than P & G itself, of whom five (including Gibson Bros} have not previously been
menticned in any public document. The remaining seven have now bean identified and
thay include Adimitra, which Teaturad in evidenca to the trial judge before Mr. Justice

Mance and on which Mr. Hogi Hyun was a mataria) witness.

The civil rackaleering charges allege a pattern of wrongdoing on the pant of BT which is
not confined to understatemeant of the value of a cuslomar’s lossas. Thay involve the

allegations summarised on p.1 of the Businass Wesk article.

BT's description of P & G on p.4 of the Business Weak article as "sophisticated,
experienced and knowledgeable about the use of intsrest-rate derivaiive contracts and the

risks presented by those contracts” ars closely mirrared in the present actions.

Tha allegations, as in the present actions, concern inter alia BT's conduct in the period

after 4 Fabruary 1994 US dollar interest rate riss,

BT's hid to black Busingss Week from publishing the article based on sealed documents
from the P & G dispute failed.

Mr. Isaacs made it clear that there was in the material attached to Mr, Knight's affidavit no basis upon which

ha could proparly make any applicatian either to intraduce fresh evidencs or to amend BSS's pleadings.

DS5 wers, he said, simgly seeking to oblain {resh avidence in New Yerk which might enable them in the

futurs to make such an application. He accepled also that there Is, so far as presently known, nathing in



20

Q]
83

L
n

-36-

ths contants of the trading or fraining 1apes to which the press articles refer, which links with Mr. Hyun, Hs
submits, howaver, thal tha tenor’ of the matariai appears fo underming the plainiiffs’ case in general and Mr.
Hyun in particular. He points aut that P & G's complaint identifias a number of companies zs allsgedly
deirauded or deceived by, and in seme cases as involved in consequent fitigation with, BTCo andfor BTSC,
Among thesa is Adimilra. Mr. Isazes said that, if these transactions, with Adimitra in particular, were
established as pat of 2 pattern or system of {raud falling within the Racketear Infiuenced and Corrupt
Organisations Act {RICO') as P & G assert, then DSS could hope {o show {a) thal Mr, Hyun was awara oi
the fraudulent selling technigues which P & @ has alleged against the Bankers Trust group andfor (b) that
Mr. Hyun applied such lechniques or actad fraudulently in other ways vis-a-vis S8 in the course of the

transactions the subject of this case,

Tha bulk of pp. 1-47 of P & G's complaint deals in detail with the transactions with P & G and others
which appaar to have litfle resemblance te and o cannection with the preseni. The ransactions withP 2 G
are first set out (pp. 1-31), with references to the agreement with the Federal Reserve Bank of 4 December
1994 and the censent order made by the SEC on 22 Dacember 1994 (pp. 34-33), with references fo the
problem with Gibson Greetings {pp. 33-37) and then with a summary of various, now disputatious
transactions with other American companies (pp. 37-45 and 46-47). None of these involvas or indicates
any link with the presant transactions or the parsens handling them. Looking at some of the points made in
Ince & Co’s letter of 8 October 1995, the present cass cannot be allowed to turn into a general investigaticn
of detivatives transactions enterad inlo, varied or lerminated by Bankers Trust employees after 4 February
1994 interest rate rise. The fact thal P & G may have besn described by Bankers Trust as 'sophisticated,
experienced and knowledgeable about the use of intarast-raie derivative confracts’ and that it is part of BT 1's
and BTCo's case in the present litigation that DSS were also "sophisticaied, experienced and
knowledgeable’, even if not to the same extsnt as P & G, does not carry DSS anywhere. The level of
sophistication, experience and knowledge actually cr apparently held in any case must depend on the
circumstances and can only be assessed on a case by case basis. It would be quite inappropriats {0
attempt in the course of the present case to detarmine whether some unknown Bankars Trust employee
may in some cther case or context have misdescribed Bankers Trust's understanding of P & &'s expartise,
with a view to arguing that BTl or BTCo, or Mr, Hyun in particular, has also misdescribed BTCo's
understanding of DSS's expertise in the context of the present litigation. The atiempt to black pukiication by
Business Week, which | am told was anyway a joint attempt by Bankers Trust and P & G, Is patently

irrelevant.

As to Adimitrz, Mr. Hyun accepled in cross-examination during the trial of the present action that he
had on behalf of ons or ather Bankers Trust company {quite probably BTCc) entered into, firstly, in Cctcher
1993 a time dependent swap and, secondly, on 1 March 1994, a LIBOR barrier swap with 2 potential 22.22
fold leverage factor, similar to respectively swaps 1 and 2 with DSS in this case. As summmarised in P 4G's

complaint, Adimitra are alleging that BTCo and BTSC "misrepresented cor omitted material information in their
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deafings with [Adimitra] during the course of [Adimitra's] transactions in complex, leveraged derivatives™.
This is not, in terms, nacessarily a plea of fraud, but | will assume that fraud in an English sense is in fact
alleged by Adimitra, although Mr. Isaacs accepted thai iraud may have a mere extendasd msaning and

usage in US law and litigation than inthis country. P & G's complaint szys that;

‘Based on [Adimitra’s] ailegations, P & G expects discovery to reveal additional frauduleni acts

committed by {BTSC] and [BTCa] as part of fransactions with [Adimitra).

| accapt that thers ars parallels between the inifial and replacement swaps enterad intc by or
through BTCo with DSS and Adimitra.  Ths parallels extand o an allegation by Adimiira that BTCo
representsd that swap 2 was 'less risky’ than swap 1 (said to be false because of the absence of a cap and
the potential 22,22 fold laverags facior} and that convarting to swap 2 would improve Adimitra's position.
But such paralisls prove nothing. One would expact BTCo through Mr. Hyun fo be marksting the same tvpe
of transactions to difierent customars at the same time in broadly the same terms. It might be mcrs 2

maltter of comment if they wers not doing sc.

P & G's complaint also records tha inclusion in Adimitra’s complaint against BTCo and BTSC of an

altegation sumnmarised as follows:

'Tha payment by Bankais Trust to [Adimitra] on tha day that [Adimitra] unwound the swap and
entered into the LIBOR barrier swap was accompanied by language suggesting that [Adimilra's]
positien, as a resuit of making the change to swap 2 was a gain of $5638,000, the amount of

Banker's Trust payment. in fact at that date [Adimiira’s] position was a loss of $16m.

This aflegation focusas on the alleged difference between the amount paid over by BTCo on entry into swap
2 and the value of swap 2 as assessed internally by BTCo. Again it has a limited (although on its face less
prominant} parallel in the present action in so far as DSS have alleged that the current market vaees fo BT|
of swaps 1 and 2 were, respectively, minus $2m and minus $8m cn the dates when they wera enierad into
ang that these valuas were not disclosed by BTCo to DSE, and have refied upon these matters in sunport of
their allegatians of fraud. Tha fact that there was non-disclosurs of current market values in iwo
transactions, as opposed fo one, does nol appear to ma by itself to assisi on the guestion whether there was
fraud in either. BTT and BTCo say that it was simply not the practice to discloze such valuees, The further
suggestion by P & G that it expacts discovery in respect of Adimitra to reveal that BTCo or BTSC "used
language suggesting that {Adimitra's] position, as a result of making the change, was a gain of $638,00C,
whereas in fact it was a loss of $16m, is largely unspecific, and does not appaar to carry the matter much, if
al all, beyond an ailegation that the valus to BTCo or BTSC was not disclosed. Viewing the position in
respect of Adimitra generally, nothing in the summary given by P & G or in any other material before this

caun suggests that any sasy conclusfons, about matters such as fraudulent systam or inieation, could be
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I would add, although it simply reinfarces the conclusion io which | would anvway have come, that
the existanca of dispuiss relaling lo transactions with other cllents of Bankers Trust companies was rafarred
1o in some detait in Mr. Thio's affidavit of 22 April 1935, whers he suggestad =pecifically that the fransactions

with P & &, Gibson Greelings and others were:

‘strikingly similar and raise the issue of the possible existence of instructions given by BTCe by iis

principals as to how derivalive products ara to be marketsd and sold.”

Mr. Thio aiso identified and summarissd the December 1554 agreament with tha Federal Reserve Bank and
the consent order by the SEC (aven though copies may only havs bean recefved later). DSS on the face of
it had the opporiunity to investigats these matters futher in America. Thay also discoversd tha existence of
the Adimitra litigation, and knew that it was continuing, before Mr. Hyun was cross-examined - although Mr.
Isaacs informed mz only shortly befora.  Mr. Isaacs than asked Mr, Hyun various questions about that
dispute. DSS did not sask further details or an adjournment or apparently aven oblain a copy of the New
York complaint. [t cannot in all these circurnstancas ba said that the new material now available relates to a
wholly new area which was cutside DSS's knowledge at the time of trial or which they had no opportunily
whataver to investigate whather by making snquiries or by seeking discovary in America prior 1o irfal hera.

Thay did of course seak considerable discovery hera with tha result which | havs indicated,

Mr. isaacs submittad that | should nonetheless follow the approach of the House of Lords in South
Carolina case. DSS should be allowed the fraedom to make any enguiry and take any legal zction which
Mew York or any other foreign law may permit. As regards enguiries, no-ons challenges DSS's right to
make any enguiries they wish of anyone. What is in issue Is D3S's antitlement Lo confinus, after the trial of
the action in England but befere judgment, to pursue BTCo and its associate companies for depositions and
discovery in Naw York in the hope of and with a view to gbtaining usetul material to facilitate an apglication
to adduca frash evidence or to amend in England. . Isaacs submits that, if this is objectionable at ali,
then the right course is for the plaintiffs or their parent and assoclate company lo raise the objaction in New
York. The order expressly gives them such a right in respect of discovery and there is no doubt also zn
inherent cemimon law right to apply to discharge or vary such an ex parte order.  This submission marits
closs consideration. Howaver, the suggested course would iiself mean a substantial application to the New
York court, wihich would start with the disadvantzge that it was considerably less familiar both with the
English proceedings and with English procedure thar is this court. The problems of conveying, even io the
axperiencad US District Court for the Southern District of New York, the effect of whal has happened to date
in Engiand, as weli as, | add, the implications of Engiish rules of court ralating io ths production and use of
frash evidence after trial or on appeal, are | think apparent from a rzading of Mr. Thillagaratnam's
declaration. | understand moreover thai there would be no right to recover costs in New York.  Tha South
Carolina case Is not authority that costs must always be irrelevani, although they were there, largely

bacause they were self-inflicted or could be dealt with by the English court,
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I am, further assisied al this point by ihe US courts’ own afiitude.  n Ewrcrrepa S A v A Esmerian
Ine 51 F 3d 1095 (2nd Cir 1995) tha US Courl of Appeals for the Sscond Circutt, on appeal from the Distiict
Couit for the Southern District of Mew Y ork, refused to limit depositions and discovery under s, 1782 io
cases where similar relief could be cblained i the reievani foraign cour, praferring the issus of closely
taitorad discovery orders in such cases to outright refusal of reliaf, It acknowledged an exception to this
approach in a case where thers was "authoritative proof that & foreign tribunal would reject evidsnce
obtained with the aid of 5. 1782 and cited the South Carofina case in a footnoie as a useful axample of

authoritative guidance in an opposite sensa from England.  The court pointed out;

"Because the French court can always enjoin {the applicant] from pursuing discovery in @ manner
which violates the judicial nclicies of [the foreign counlry] or can simply refuse to consider any
evidenca that [it} gathars by what might be - under French procedures - an unacceptable practice,
we do not think that the district caurt’s concem for trespassing upon tha preicgatives of Franch

sovereignty should have weighad so heavily in fts decision.”

It went cn o say:

‘Alter all, a fareign tribunal’s corractive rasponse to 2 wall-intentioned bui unwalcome grant of
discovery could bar tha evidence gathered in the given case, and it could also constitute the kind of
authoritative declaration mentioned earlier that would pravide helpful instruction tc Amarican courls

in handiing futurs cases.’
After a further reference to tha South Carofins case, the court said:

'Since section 1782 contemplates international cocperation, and such coopartion presupposes an
cn-going dialogue between the adjudicative bodies of the world community, such a result would be

far from undeasirable.’

Thus, in the first passage, the US court expressly contemplates of spacific interveniion in the particular case.
Thera ssems to ba no reason why such speciiic intervention should ba any less welcome than the general

guidance which it might afford for future cases.

i hava already Indicated why in my opinian the English court is bettar placed to assess the
hackground, implications and propriety of the present s. 1782 procsedings than is any US court.  Further,
[he-EngIIsh court will not exarcise any jurisdiction ic restrain foreign proceedings unless salisiied that they
constitute an abuse in the context of English proceedings or are otherwise oppressive. But, whather thay

are 50 abusive or gppressive, Is pre-eminently a matter for the English court to judgs, and, if they are, | do
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not think that this court should then be hesitant about giving effect to itz conclusions. 1 the proceedings ars
abusive or gppressive, then intarvention by this court now will aiso avoid any future problem. |t must be
assumed, indeed Mr. 1saacs positively confirmed, that DSS will comply with any English Injunciion so that
the 2. 1782 proceedings would ba withdrawn. By contrast, if this court simply steps back, 25 #r. lsaacs
invited, on the basis that the plaintiffs' {irst course should be io apply in New Yark, thera is at lsast an
increasad risk of conflicting attitudes, quite possibly becauss of the difficully which may exist in puiling the

full picture before the New York court.

in the present circumsiances, f consider that the appiications mada under s. 1782 are, cn the basis
en which they ara now sought {o be iustified, both abusive and appressive. There must bs soms end to
litigation. Tha trial in this action has taken place. Evan corporate litigants have a ‘legitimate expactation
that the trial [of the action] will determine ths issues one way or the other, to quote Lord Griffiths in
Ketteman v Hansel Propertias Lid [15871 AC 189 at p. 220F. There have been extensive interlecutory
rilings on the scope of discovery, | would fully acknowledga the value of praperly conirsiled discavery both
in cross-examination and as an aid to ascertaining tha fruth, Noretheless, the scope of discovety, even of a
puraly documentary nature, is recognised as a patential problem in English proceedings. Mr. Isazcs openly
accepls that the material now availabls is bit a starfing point for the further investigation theraby intendad.
Moreover, what is proposed includes compulsory examination of larga numbers of the plaintitfs and their
associata companies’ officers, including an unidentifiad deponant on practices and procaduras whom the
plaintiffs are required 10 nominats for the purpose, in raspact of a large number of othsr cases which have
hitherto played no significant part whatever in tha trial. Volumes of documents are also sought, many of
which, 1| should add, would ssem to ha capable of baaring only the most indirect relationship to any
surggestion of any sysiematic conduct which DSS might hope fo establish by anyone. The courss of action
now proposad in New York, purportedly in aid of the prasent proceedings, could itself well involve, and could
caftainly lead, to something more than the 'mini’ trial which Longmore J feared would arise in the present
action if discovery wers ordarad of maierial ralaling to Bankers Trust problems with clisnts and regufatory
authoritiss in New York. 1t would represent a large scale investigation of the general conduct of the
plaintiffs’ derivatives busingss conducted on a speculative basis with a view to discovering material to enable
or support altegations which, if they couid properly be made al all, would doubtless be highly contentious,
wouid regira the reopening of the trial and would invalve examination of other transactions entered inke with

cther clignts.

In my judgment, drawing ail tha matters which | have idantified together, the nsw matarial
constitutes a wholiy inadequats foundation for tha courss of conduct now proposed at the present stage in
these proceedings. In my judgment what is propased in New York under s. 1782 is abusive and oppressivs
in the context of the prasent proceedings which provide its purported justification. In this connection | draw
ne distinction between BTC6 on the ona hand and BTNYG and BTSC on the other nand. Mo separate need

for invalving BTNYC and BTSC in New York has bean suggested or shown. 0SS themselves hzve drawn
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no distinciion between the three companies in the New York proceedings, claiming the same relisf in the
same lerms against each. To ireat the thrae companies as one for present purposes reflects tha substance
of the matter. It would be unrealisiic and unjust if this court ware 10 resirain the pursuit of abusive and
cppressive action against BTCo on the greund that 1t is tha other party to the English litigation, but were at
thie same time io aliow duplicate proceedings addressed to BTCo's associate companies in America which
would appear to produce pracisely the same abusive and oppressive sffect for BTCo {and for the Bankers
Trust group as a whole), for those handling this litigation on BTCo’s behalf and for the conduct efthe rial. |

shall accordingly restrain the pursuit by DSS of all thres sets of 5. 1762 proceedings and subpoenas.

{Crder accordingiy]





