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As a point in this summons, which 
the Second Defendant, the Second Defendant claims 

that the injunction imposed when the Order of Justice was 
on 4th June, 1993, was where it purports to make 
an order under Article 143 (2) of the J;;f!!!!f<1i!!i.!~~J:g:r:"~Lk!liL.....;!Jl.21 
and this on the ground that the Court has no power in law to make 
such an order. 

The swmnons seeks other relief but Counsel that this 
should be taken as a point, 

The point is a short one, It is not concerned with '~hether 
the Court has an inherent power to make an order to preserve 
assets lite, It is whether the terms of the law permit 
the Court to make an order under this Article of the 
Law, 

As the alation is new, and as the is an 
one in the administration of Company Law, I propose to set out the 

and at rather more than might be usual in 
an interlocutory finding, Article 141(1) of the nies 

Law, 1991, reads as follows: 

"( l) A member of a "ompany may apply to tbe court for an 
order under Article 143 on the ground that the company's 
affairs are being or bave been conducted in a manner wbich is 
unfairly cial to the interests of its members 

or of some part of its members (including at least 
bimself) or that an actual or proposed act or omission of tbe 
company an act or omission on its is or 
would be so prejudicial", 

Article 143 il), and 143 (2) (a), (b) and (c) read as follows: 

"(1) If tbe court is satisfied that an ion under 
Articil.e 141 or 142 is _11 it may make such order as 
it tbinks fit for relief in of the matters 
complained of. 

(2) Without prejudice to the 
tbe court's oraer may -

(a) the oonduct of tbe 
future; 

of paragraph (l), 

comp'atIY's affairs in the 

(b) require the c~any to refrain from doing or oontinuing 
an aot of the Or to do an act 
whioh the applioant has complained it has omitted to 
do/~ 
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authorize civil 
and on bebalf of the 
and on such tezms as 

to be in the name 
conpany by such person or persons 
the oourt may direct". 

Mr. Binnington's a is very short. The Court, he 
submits, cannot be satisfied that an is well founded 
until has heard evidence and is satisfied with it. Until the 
Court is thus the powers do not arise. A facie 
case is not enough. Thus here, until the case is heard out, the 
Court may not exercise these powers under the law. 

The Jersey law is modelled on and follows word for word the 
wording of Articles 459 and 461 <as applicable) of the English 

These words Were considered by Scott J <as he then was) in 
a Company (No. 004175 of 1986) (1987) BCLC 574. As this may not 
be available in the Island the Court proposes to cite the 
passages put to it by Mr. Binnington. 

First, from the Headnote at p.574: 

":rhe c""!Pany was a t'y'pe or c""!Pany .in which 
the petitioner held 30% of the shares. The oompany never 
declared a di v:i. den d but from time to time the was 
paid d.ireotor'S remuneration. In october 1985 tbe two other 
members of tbe company wbo controlled the rema~nder or the 
sbares :i.nformed the itioner tbat bis services wers no 
longer required. He was paid some £18,000 by way or 
conpensation for loss Or of rice but an offer for bis 
shares as being too low. Tbe petitioner commenced 

under s 459 Or the Companies Aot 1985 
that his e%clusion from management constituted unfair 
prejudice. In tbe proceedings tbe applied 
for an interim order ror the payment to bim of £40,000 
representing some part or the value or bis shares in tbe 
conpany. 

Held - Baforeoourt could make an order under s 461 or 
tbe 1985 Act it bad to be satisried that tbe afrairs or tbe 
company bad been conduoted in a manner that waS unfairly 
prejudioial to tbe interests of tbe petitioner as waS 
re red by s 459. Accordin , the court bad no 
jurisdiction to make an interim order for payment in 
antioipation or a court order that tbe respondents should 
DUrCnase the shares or the itioner beoause tbey had 
conduoted the arrairs or the company in a manner that was 
unrairly prejudioial to his .interests. Tberefore tbe 
ap~icati?n sbould be dismissed. 

Then, at pp. 576 to 579: 



~he t1oner's oase on the 1t1on is that ror the 
respondents, on the one to exolude h.im rrom ~agement, 
thereby him of any benefit rrom his investment in 
the company, and, on the other hand, to offer him 

less than a pro rata share of the oompany's 
",orth, represents an unrair ",;ith the affairs or the 
ooopany. 

He now applies for an.;interim order sO that he may obtain 
before the of the some Swll some 
part at least of the value of his shares. Counse~ for the 
petitioner has stressed that the 
or the the oOJI!Pany, and thus the have 
the benef;it or his investment in the cOJl!Pany. Pending the 
hear;ing of the on, the oner derives no benerit 
from that investment and it ;is only just, submitted oounsel, 
that the court should make an order that will enable the 
pet:.1t:.1oner to have the bener;it, at of the sum that the 
respondents the value or the shares. 
£40,000, a sum somewhat less than the amount or the 000 
orrer, is sought. 

r see the rorcs of the case put forward by oounsel on the 
petitioner's behalf. Before r can ho .... ever, whether 
it is a oase that ought to inoline me as a matter of 
discret;ion to make an order in the petitioner's favour, I 
must be satisried that I have to make the order. 

I should refer to the relevant sections or the 
1985. Section 459~) is in these terms: 

Act 

'A member of a company may 
petition ror an order under this 
the conpany's afrairs are 

to the court 
Part on the ground that 
or have been conducted 

in a manner which is un cial to tbe 
interests of some part of tbe members (including at 

act or 
or omission on 

least or that any actual or 
omission of the coopany (including an act 
its is or would be so 

Seotion 461 (l) as £ollows: 

'Ir tbe court is satis£isd that a 
Part is well founded, it may make 
thinks fit for giving relier in 
cooplained of.' 

under tbis 
such order as it 

or the matters 

Section 461(1) a statutory criterion 
which must be satisfied berore an order under a B 459 

can be made. The court must be satisfied that the 
petition is well rounded. The court cannot be satisrisd that 
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the petition is we~l founded until it has been satisfied 
tbat -

'the company's affairs are being or bave been conducted 
in a manner whicb is unfai udicial to the 
interest of some part of the members including at least 
himself ... ' 

(See s 459 (1) .) 
Section 46l(2} describes some of the orders that the court 
can make if the criterion in 8ub-s (1) has been 
It provides: 

'Without to the generality of subsection (I), 
the court's order may - {a} regulate the conduct of the 

affairs in the future, (b) the 
to refrain from doing or continuing an act complained of 
by tbe petitioner or to do an actwbich the petitioner 
has it has omitted to do, (c) authorise civi~ 
prooeedings to be brought in tbe name and on behalf of 
the company by such person or persons and on suoh terms 
as the court may direot, (d) provide for tbe purchase of 
the sbares of any members the company by other 
members or by the company itself and, in the case of a 
purohase by the company itself, the reduotion of the 
company's capital ' 

In ths present csse, tbe petitioner is seeking under bis s 
459 petition an order under s 461(2} (d). He is tbe 
court by order to provide for the purchase of bis shares by 
tbe other shareholders. 

Under tbese statutory provisions the court has no 
?Ur~BCI~ction to make an on the on until the 
statutory oriterion set out in s 451(l} bas been satisfied. 
~at ariterion wil~ not be satisfied until the bearing of the 
petition. 

Counsel for the 
grlYUnds tbat the court 

payment a sum 
sbares. 

on four 
bad power to make an interjm order 
on aooount of the purohase 

for 
of 

be submitted, an interim order was justified under the 
in s 520 of the 1985 Aat. He bis 

argument by a somewhat ajrouitous route. He began by 
re;rsrr'.J.na me to If! 461 (5) which that: 

ap,pJ..J.e's in relation to a 
petition under tbis Part as in relation to a winding-up 
petition. ' 
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Section 663 conrers on the Lord Chancellor power, with the 
oonourrence or the or to make -

'general rules ror into errsct the o£ 
this Act so rar as relates to tbe winding-up or 
oompanies in England and Wales. ' 

s 461 (6) "on£ers tbat power On the Lord Chancellor, with 
the like ooncurrenoe, so rar as relates to s 459 as 
well as to winding-up petitions. 

Then, drawn attention to the manner in which the 
prooedure relating to winding-up tions and that relating 
to s 459 petitions oan maroh side counsel £or the 
petitioner directed ~ attention to s 520 Or the 1985 Aot. 
Section 520(1) as follows: 

'On hearing a winding-up the court may dismiss 
it, or adjourn the hearing oonditi onally or 
unoonditionally, or make an interim or any other 
order that it thinks £it ... ' 

Counsel £or the submitted that this statutory 
provision formed the basis ror the power of the court in 

to make interim orders. He submitted 
that the context o£ S 461 (6) and s 563, which allied winding-
up on to s 459 
giving to s 520(1) a broad, liberal oonstruotion so as to 
apply not only to winding-up petitions but also to s 459 
petitions. I ought to read s 520(1},he submitted, as though 
it applied equally to s 459 :rbus i.t would 
justify, he submitted, the o£ interim orders Or any 
otber orders that the court thought fit. 

I am unable to aooept tbe submission or counse~ for the 
A power for the court to a 

order made pursuant to s 461(2} Cd) and, before the statuto~ 
oriterion has been shown to be to make an interim 
order ror payment on account of the purchase price, would 

in my judgment to be out by olear words of 
statutory authority. ~here is none. 

Analogous problems arose in two different areas of the law. 
Re Heatbstar Ltd {19551 1 All ER 528, 9661 1 HLR 
993 concerned an appli.cation to register a cbarge out of 
time. :!'he havi.ng made an to have the 
time ror registration extended under s 101 of the Companies 
Act 1948, made an ication for interi.m 
relief. Some rorm of i.nterim registration was Bought. 
Buckley J that interim He beld that 
the court bad no jurisdiction to grant relief until it bad 
been satisfied tbat the conditions £or relief Bet out in B 
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101 existed. Re Heatbstar Properties Ltd was cited and 
roll owed in tbe Court or in Re W J King & Sons Ltd's 
AppHcat10n [1916J 1 All ER 170, [19761 1 HLR 521. !!'hat case 
involved an under tbe Mi.nes (Work1ng llaai1ities 
and Support) Acts 1966 and 1914. !!'he app11cation was ror tbe 
grant of a compulsory lioence over tbe respondents' quarry. 
Tbe applicant made an interim for tbe rigbt to 
work tbe quarry pending tbe bearing of tbe full application. 
!!'he Court of Appeal, tbe at rirst 
beld tbat the court bad no jurisdiction to anticipate rigbts 
tbat might or migbt not be in tbe future and tbat 
oould not be until the statutory conditions 
bad been satisfied. No interim order was possible. 

Under s 459(1) and s 46l{1) and (2), tbe oourt may bave 
to order to be made by tbe respondents 

to tbe petitioner. But that jurisdiction will nct, in my 
judgment arise until the criterion has 
been satisfied. Until tben the oourt does not, in my 
judgment, have to make any order for payment, 
wbetber interim or final. Section 520 provides no basis at 
all ror an interim order for payment on acoount of tbe 

or tbe petitioner's sbares. Tbat 
fails. 

Secondly, counsel for the petitioner (Mr. Walker) submitted 
that I ougbt to make tbe interim order on the footing that 
the statutory criterion has already been satisfied. I would 
bave been willing to treat this bear1ng before me as cbe 
effective bearing on che question wbecher or not the 
company's affa1rs were being or had been conducted in a 
manner unfairly prejudioial to the interests of cbe 
petitioner if botb oounsel had consented to that oourse, 
Counsel for tbe petitioner, not su~risingly, was willing to 
consent;oounsel for tbe respondents (Mr. ~odd) equally not 
surprisingly, was not willing to consent. Be wishes to 
cross-examine, and is entitled to cross-examine, the 
petitioner on various parts of his evidence. w.betber on the 
hearing of the , tbe will succeed in 
sbowing tbat the interests of the oonpany ha_ been aonduoted 
.in a manner to bim is a question to 
wh.ich I oannot, at this stage, a final answer. The 
answer may depend on whetber the offer of 000 was or was 
not a fair offer. ~be petitioner oontends that it was a 
gross under-value. But if that offer was a fair one, and 
£45,000 does represent a fair valuation of bis shares, tben 
.it does not seem to me obvious at all tbat the statutory 
cr1terion can be satisfied. 

In my view, it is not possible for me at this stage to deal 
with the application on the rooting that the statutory 
criterion has been satisfied. ~he second ground on which 



8 

counsel for the petitioner makes his applioation cnererore 
fails" . 

Counsel also referred the Court to (1976) 
1 All ER 770 C.A., mentioned in the above passage. 

Counsel also made the point (See (12th 
May, 1993) Unreported) that as the wording of the looal law 
followed Scott J's decision, this must have been the intention of 
the slature when they used the words "is satisfied" rather 
than employ words which indicate the specific power to make an 
inter in: order. 

the 
1992) have, in the words of the latter case, 
persuasive effect, the slation in 
terms as that in 

and 
July, 

very strong 
ely the same 

In answer, after giving his views on the precise 
construction, Mr. Le Cocq submitted that the Court should not 
fetter itself. Every interlocutory application, he suggested, 
which is granted is well founded within the applicable 
tc such interlocutory proceedings. In his view Article 143(c) 

As to , this 
application for an interim order to pay, and its scope 
be Widened. On reading the judgment as a whole it is 

an 
should not 

that a 
certain type of order is being sought and the is not saying 
that the Judgment of general application. In effect he is 

that I must have a discreticn law to make an order 
for an interim money order, and no more l for everyone can see and 
knows, en the Judgment as a whole, that that is what it 
is. 

therefore from an interim money payment, the Court 
should read the Article as it is intended it should be 
read. The Judgment is not one of general ication. He 
submitted (See passages at 578 hand 519 d) that the Court's 
concern was limited to the of order sought. 

In the interests of justice the Court should, he 
the to the law. 

where Ferres J 
at p.784 had granted injunctive relief under s 459 of the 
Law. He had to concede however that it would seem that relief was 
not sought under Article 461. 
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The Headnote: 

"(2) rhe petitioner had no standing to seek an order that 
tbe respondents recoup tbe oompany for moneys ~hich had been 
improperly expended in connection with tbe 1'1 459 proceedings. 
Until there was " f!inding of! unf!air under s 459 the 
court had no po~er to make an order under III 461. Also, as 
the petitioner was bringing the aotion in his capacity as a 
sbareholder be had no to seek redress on behalf! of 
the company. 

And at p. 707: 

It seems to me that the deoision of 800tt J in Re a oompany 
(No. 004175 of 1986) [1987J BCLe 574 is 
The order there sougbt ~alll of course a very dif!ferent order, 
as Mr. Walf!ord to me, f!rom the order here sought. 
None the less, in ~ judgment, the principle upon which 800tt 
J decided that matter (with which I agree but which I would 
f!ollow in any event unless I was oonvinced it ~as was 
that unless and until the statutory criteria set out in ss 
459(1) and 46l(1} of the 1985 Act are satisfied there is no 
po~er to make orders on the petition. Until the 

are in ~ view, no order for payment 
oan be made. It is an ancillary order which would be within 
1'1 461 wben the primary grounds are satisfied but that 
"Tur"".."uction does not arise unti.l the s 461 are 
sa.tisfied" . 

He r ed his submission that under Article 143, the 
Court's powers do not arise until the statutory grounds are 
satisfied. If an injunction is to be ed, it should be 
imposed by the Court in the exercise of its ordinary powers. 

The Court finds in favour of Mr. Binnington's submissions. 
In our view the Article must be construed in the way in which 
Scott J construed it; it the legislation here, and the 
Court finds that in the instant circumstances the Court had no 
power to make an order under s 143(2) as sought by the Plaintiff. 
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