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JUDGMENT 

THE COMMISSIONER: We have before us a summons which involves a 
narrow of evidence, 

The substantive action is not to be heard but, 
because this of evidence well affect the conduct of that 
substantive action, it is convenient to with the narrow 
of evidence at this In substance the substantive action 

Is for a claim to a just and able up of a series 
of s which were the of a venture between the 
plaintiff and the first defendant. These two gentlemen were 
business ners in what was and remains a profitable hote 
business. The second y cit is travel company wh has 
provided on terms, which include a solus agreement, financial 

to the series of which appear to be 
deadlocked reason of the in those 

The substantive action is designated the plaintiff a 
IIcause de It Both the urgency of the cause and the first 

for a and up of the 
under Article of the s (Jersey) Law 992 (which has, 
as yet, no Rules of Court promul ed in relation to it) are 

the first defendant and the second cited. 

The narrow point of evidence aro e in ·th s way. At the 
initial on 22nd Mr. Sinel, for the 

ook ex ion to two affida i s filed in support 
content of the first defendant and the second cited. 

The objection took both counsel appearing for these wo 
surprise. They had no intimation of the objection 

came into Court. circumstances we the 
to t that ion could be made to the 

There are, therefore, two summonses before us. 

The first for certain s of Affidavit of Svend 
Erik Pedersen (the first defendant) to be stru k out on the 
grounds that contain matters inadmissible in evidence as 

"without pre to terms of settlement. 

The second s in the same way and for the same 
for certain s of the Affidavit of Michael John Edwards {a 

of the second to be struck out. 

Rule upon which Mr. Sinel relies is set out in Rule 
17 of the Practice in this way: 

"Without 
the 

communications 
ror the pur,pose or ~-u~u~v~nq 

discussion between 
the between 
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them are not admis 
prejudice" or their 

Lindt 

le, if the 
are not 
A.C. v. 

"witho 
us 
Lt 

It follows that doouments Sl.l 

materials are themselves 

It is clear that if there is a 
e between the parties then 

should not be dis 
to be "without 

such to 

from pz'odruotion 

to 
lie policy re 

" 

Whether or not a 
cannot be used 

As was said in the 
290 at 306 : 

case of (1984) 

"Parties should be to sett 
their without resort shou~d not 

the 
the cause o£ such o£ cours 
as muoh the failure to to an offer as an actual 
may be used to their prejudice in the course c 

" 

If is claimed but, as here, is then t: 
Court can look at the document in dispute (and such matte: 

it as are relevant) in order determine the nature' 
the document. 

What are the IIwithout pre UU..L<..;",II matters' claimed as such J 

the 

The affidavit of Michael John Edwards contains detaill 
reference to a proposed valuation of the Hotels tl 

s, Tuuche Ross. It states that the valuation has beE 
commissioned and should be available during June. It refers to 
te conversation between Mr. Edwards and the iff e 

the 7th It refers to a held on that de 
between the iff, and the defendant. The 
is that if is in train then the "cause de 11 • 

under Article 155 of the 

The Affidavit of Svend Erik Pedersen a n refers to 
held on the 7th ,1992. The four 

the document pr for that meet are stated to be a cle, 
of the iff's As Mr. " 

the li t of this offer made openly to do ne 
understand how Mr. Lora can say that it is for him; 
continue in business with me." Further on there is again 
reference to the proposed Touche Ross valuation. As Mr. Pedersl 
says page 7 of his Affidavit) "it is te inconsistent of M 
Lora to progress a full valuation (at not inconsiderable expen, 
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to the Gro and to then seek a tate winding up of the 

to be 

The fin pas age of Mr. Pedersen' Aff davit which the 
seeks to strike out) states : 

"The advert at all to my to 
the valuation course or the fact that 
he has offered to stay in business with me." 

matters 
ion of law. 

which reference is claimed 

The meeting of the 7th , 1992, and the fa r ions 
cant ned in it the The second Is with a letter 

valuation 
is signed by th Advocates 
defendant, Mr. Sinel and Mr. 

Touche Ross. That letter 
r the plaint ff and the 
and is dated 23rd 1, 

992. It is clear that the of the 7th was intended 
an ion of pas terms of settlement; it s clear 

ssible t at r of he 23 d r is a step o a 
settlement. The letter says so. For 
that the above alternative scenarios will 
reach an informed t as to the 
of an swap alternati one 
his interest in the " 

"From the authorities before me 
that the Courts favour the 

"We are 
enable our clients to 

Mr. 

or desirabil 
the other out of 

it seems 
of discussions 

which take between actual or pr'o~pective litig'ants with 
a view to the expense and burden of and 
are very to hold that discussions made with this 
purpose are insdmissable in evidence." 

If that not so then would be hesitant in 
ng which mi t camp omise their position and 

to matter of costs if the came 
to trial. In the Nest ase the Vice Chancell did not think 
that he had a general discretio to admit the evidence. As he 
said ( at page 289): "Where the "without " rule 

so as to exclude then unless the conour 
in admitt it, the rule mi and I think is, a rule 
absolute and not a rule nisi. 11 

rule 
or 

e if course of 
held to be Uwithout pre udice" 

ions is 
then, if 
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the iations not le to an ace ance of the proposaJ 
made, the course of ions is not to be to at all. 

There are, to the general rule. 

144. There the learne 

"There are a number of restr.:Lct.:Lons on the s of th 

If a cla.:Lm to .:Ls the court w.:Ll 
look at the cument to determ.:Lne whether .:Lt .:L 

or not: South 
1 All BR 

out udice commun.:Lcationsresult .:L 
an enforceable contract may be established 

Bvidence of the commun.:Lcat.:Lons be admdtted for th 
of whether or not a b.:Ln contrac 

has been .:Lf so, .:Lts terms: Walker 
W.:Llsher at 33 accord 
Standard Cables 9 1 WLR 
settlement .:Ln 

contract. 

W.:Lthout commun.:L 
or on an 

cution: Walker v 

In Re 

document 
to whom it is 

wh.:Llst the 

8imaan General 
1 All BR 

open 
relied on .:Ln 'any 

that 
some fraud or 

of 'without 
of the 

to one 

wh.:LcJ 

, 

ce' i~ 

of£eJ 
sucl 
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terms of a document 
of used to tbe 

other. 
of 

A~Dr~RRion must be read as 
wbich enables both to take of 

tbe 'witbout PJ,a.JUi~~ca 

Order r14 allows a court its 
as to costs pursuant to Ord 62, r9 to receive in 
evidence any offer to be 'without 
save as to oosts' and whioh relates to any issue in the 

This codifies the decision in Cutts v 
Head. 

It has been held that the 
admission of facts admitted in ce 

which are 
or do not in 

v Kennison 
bill of Lord in evidenoe 
the 's admission in tbe course settlMmNnr-

that the the bill was his. It 
would follow this 

decision. candour and freedom 
of expression calls for the eotion of without 

to encompass all admissions made for the 
purpose of the settlement 11 

It is upon these that Mr. Robinson and Mr. Le 

to a report in 
which cites at 

Jackson (1880) 6 VLR 1 as 

"Where a has on a in the action 
made use or the t"act that he had, ,of re red a e, 
evidence or such ofrer is at the trial, it 
is to be without Such 
ot" the offer divests it or tbe cbaracter or a 

Counsel also drew our attention to the words VC in 
the case {supra} at page 28 : 

"Mr, Watson contends that the effect of exclw ......... !=/ 

evidence would be to the true case 
the SUbstantive aotion. It is, a 

resul t of the "wi thou t ce rule that OT::j[j".,,-r ... '~se 

admissible evidenoe is excluded from the of the 
that is a necessary and of the 

rule. I need say about which there are 
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that the rule is to to 
some rraud or " 

law which concerns th 

"In z.qy the rule to 
a document one matter cannot 

as to and asserted as to the is based 
on the that any use of of a document 
unfair or misleading, that the who 
document is not the person who can 

disolosure is or not, nor 
without , nor oan he 

a whole to 

the dooument into evidenoe or 

at page 494 said : 

"In 
introduoes 

t when oounsel in the oourse or a trial 

he 

Now th analogy he th same. The privilege 0 

"without prejudice" corre nee or conduct is shared each 
and each knows the cour e that the 

The to documents is a 
the party holding the document the contents 
en irely unknown to the other. side (in the 
~~~~~~=. case the document was a memorandum received 

intiff s from their American attornies),' Both Mr. Le and 
Mr. Robinson asked us to extend he ana so as to cover the 
"without prejudice" discussion of the 7th and the stence of 
the Touche Ross valuation. 

Their Sf I are not 

. Le based his s on two ses 

.. 1.Where the "without prejudice" had been 
converting the corre 
then matters ari 

o open correspondence 
from that correspondence remained 

and thus extended into the meet of the 
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.. 2. The "without 11 , even if would 
be lost if there were dishon~sty. , There were clear 
indications that the was dishonest in what he 
had said in his affidavit. 

He ned the matter to us in this way. There have been 
certain previous hearings both in this Court and before the 
Judicial Letters, some marked pre 11 and 
others clearly written wi h a view to settlement, have been 
included in bundles both sides taken 
either at any time. 

21st 
, we have disclosed a letter dated the 

from Mr. Sinel to Mr. Le which has as its 
these words: 

"I wri te further to our meeting on 16th Jan uary, 
1992. No progress is to be made forward or backward 
until we have a realistic valuation which both e can 
abide Accordin I have invited your cl ent t 

in the group having itself valued. If your client 
can but accede to this 1 ca1 then we can do some 
fine tun about criteria for va uation and who actua 
does it. " 

There are further numerous letters where terms settlement 
have been disclosed. On the 10th I 1991, a letter from 
and Le Cornu "the offer contained in our letter of the 
20th March as open offer". It sets out in very detail an 
offer to out the aintiff's shares. A lett of the 18th 
.. 1:' ....... , .... , 1991, starts with these words .. "I am concerned that there 
may be some misunders on your Firm's as to how the 
valuation of shares offer would operate not least because t the 
end of s your If letter from Mr. 
Le to Mr. Sinel) "seemed to be under the on that the 
valuation route would assume that the hotels were valued at cost 

I must, however, repeat hat this route seems to meet 
your client is in his Order of Justice and 

therefore reserve the to refer this letter to the Court when 
this case comes back next " 

The disclosed correspondence over the next few months 
constant to ions ar with a view to 
prepar a valuation. As Mr. Sinel said in a letter o£ the 3rd 
.nUJL-l...Lr 1992:-

"I am still to be constructive. 

1. Valuation of the Group. Let us have the meeting I 
many months ago in order to settle on a valuer 

and his delines. I this to arrange a 
meet and have since not heard from you, we are very 
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the Group prop valued as soon as 

" 

That letter finishes with these words:-

"Please and we can sort out a valuer." 

may 
letters. 

is not necessary to se all the corre nee. It 
invidious for us to have a mere selection of 

What is clear is that all those letters and documents 
alrea disclosed on discovery on earlier interlocutory 
applications both before the Judicial Greffier and before the 
learned Bailiff are now before this Court and any which 

have attached t them is lost. One cannot, in our view, 
disclose a "without " letter in one cation and then 
claim that it is from disclosure in another 
in the same action 

Mr. Robinson goes further. He referred us to Mr. Lora's 
Affidavi of th 19th , 1992, sworn twelve s after the 

of the 7th That Affidavit has a of exhibits 
attached to it. 

One of those exhibits is his letter the 22nd 
1992. That letter contains these words:-

"At 
the 

there are a number of ions open for 

A cash out one of the other. After over a 
year of Mr. Pedersen may at last have 
to a valuation of the the whether or not 
he has any money to our client out is a different 
matter - third finance for hotel acquis tions 
could prove ematic in the present market. 

An swop this is the most 
one which my client has 
parties to go their separate way 
the assets. to 

rational way out and 
it enables the 

with a just share of 
it resul in 

your client's 
beds without the 

tion being same number of 

swop Mr. 
factions. When asked about an 

Pedersen either says no out of hand or 
says "as 
If Travel 

do not like it I will not do it". 

force my client to pursue 
swop then 

up route 1" 

A and 
market, 
Tra vel 

tabl g up hotels sold on open 
r Travelsph re, exit t e 

ere opera ion in Jersey - in which case 
and Pedersen will on have themselves to Tra vel <:Inn"""."" 

blame." 
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There we have thr e f the four ions ment oned at thb 
of the 7th It may well be that we can conclude that 

the four raised at the of the 7th were 
be discussed. t, of course, does not in itself' open the 
meeting of the 7 h May but on the 7t~ May Mr. Michael John 
Edwards, a Director of Travel , received a call from 
the That conversation cannot be "without pre r 

it deals with statements of fact and contains'statements such as 
these:-

"Lora said he did not want a winding up. I asked him 
he had allowed the order to go He 

that this was the only way he could get Svend or 
to talk." 

Mr. Robinson urges upon us that is inconsistent and 
dishonest to tell this Court that there is no alternative to a 

and up when the is to one 
of the he does not in fact want a That 
is It may be 

There s one other ant matter. Mr. Lora's Affidavit 
states at parag 5 in support of his contention that the 

between and defendant has deteriorated that 
"no constructive has been received" to Mr. ' s letter to 

dated the 22nd f 1992. The letter is exhibited. 
We were told that, in fact, there was a response to that 
It is dated 29th 1, 1992. None of these letters are marked 
"without prejudice". Even if they were then following the 
authorities that we have examined it seems to us not law 
but also common ustice that if one a letter and 
asserts that "no constructive has been rec~ived to that 
letter" then the other y is entitled to his to 
rebut the assertion. The letter of Mr. Robinson to Mr. Sinel 
dated the 28th is illuminat His third reads:-

"You ummarise three ions. Do you not think it would be 
better to see whether ion is viable before 
on option ( as you did last Fri with your client's 
represen ation? I understand you to have a full say in 
the terms of reference for the valuation and that the 
accountants have now been instructed the " 

The "valuation" referred to can be the instructions to 
Ross s both ies, thro their lawyers, and 

dated the 23rd , 1992 

We are confident that all th~ co~respondence and 
documentation disclosed on discovery in earlier actions is not now 
covered any privi We are satisfied that the letter to 
Touche Ross s al 0 now available for examination by the 
should either wish to refer to 
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We are not, however, prepared to admit the of the 
notes of the meet of the 7th Mr. Le Cocq appeared to 
argue that once a line of ne ion is 
similar sub to that admission i 
This cannot be so. We are not prepared to waive the "w 
pre e" ruling in this case for the rule is an absolute rule 
sub ion. 

The plainti f, after e 
save costs, attended upon the 
him. It is that that was a 
In our view, so. 

Of Mr. Pederson's Affidavit"-

from his 
s to 

11 discussion. 

The passages in 7 (c) are not admissable and 
those passages shall be struck out. 

7 (e) shall not be struck out. 

P 8 shall not be struck out. 

Of Mr. s : -

(5) shall not be struck out. 

(6) shall not be struck out. 
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