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Advocate N.F. Journeaux for the Plaintiffs.
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JUDGMENT

THE COMMISSIONER: This is an application by Mr. D. St. C. Morgan to

set aside a judgment taken by default on 15th May, 1992. Mr.
Morgan is one of a large number of defendants and after receiving

the summons received a letter from the plaintiffs’ solicitors

which reads:

"Re‘Takilla Limited.

You have been served with an Order of Justice at the instance
of my above client. Your former fellow partnérs have not

been served.

I am writing to inform you that our clients will not press
you to file an Answer until we write to you to give you
notice requiring you to file an Answer within twenty-one days
thereafter subject, of course, to the usual provisions
whereby you are at liberty to apply for extensions of time,

etc.

I would therefore wish to encourage you not to incur
significant legal costs until such time as you receive the
above mentlioned notification from this firm requiring you to
file an Answer, You will also be aware that under the
present court rules there 1s a good chance that publicity to
the contents. of the Order of Justice will be avoided until
you file an Answer".

In consequence Mr., Morgan did not appear and judgment was
taken against him by default. This application, therefore, comes
before us under Rule 8/3 and is clearly a matter of discretion for

the Court. Counsel for the plaintiffs in the original action put

to us the cases of Godwin -v- Harvey (23rd July, 1990) Jersey
Unreported, and the Act of Court of 8th May, 1992, and other

documents in Wrigglesworth -v- ILa Pouclée Farm Developments

Limited and claimed that the letter said nothing about being
excused from appearing in Court. In the latter case a simple
mistake was sufficient for the Court to confirm the judgment,
whilst in the former the merits of any defence appear to have been

to a large extent discounted.



We have no hesitation in exefcising our discretion in favour
of Mr. Morgan and setting aside the judgment by default and
placing the action against him on the pending list. -We find that
he was entitled to belileve as he did that nothwithstanding that
fhe letter did not say so specifically he had no need to appear to

answer formally, as required by the summons.

We should further add that it is conceded by Mr. Journeaux
that there is a case to argue. In this connection we should

perhaps note that argument as to the law in Godwin -v- Harvey was

put by only one counsel, the applicant appearing in person and

further that in that case the merits of the defence were, it would

seem, discussed,
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