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BAILIFF: Before I could justify the award of costs other than on the 

usual scale of taxed costs in the instant case, I would have tO be 

satisfied (as both counsel have submitted and I think by now this 

Court has accepted in at least two cases) that there were special and 

unusual circumstances in the instant case. 

The main special and unusual circumstance urged upon me by Mr • 
• 

Boxall is of the admitted inordinate and inexcusable delay of the 

plaintiff. But as against that Mr. White has pointed out that until 

1988 there were some indications from both defendants that they were 

preparing to go to trial but not to the extent that the Court found 

that they acquiesced in such delay. 

Mr. Boxall has conceded this morning that there have been 

additional costs but not substantial ones. And my reading of the 

cases, particularly Preston -v- Preston which had been cited in this 

Court before indicate that there would have to be substantially 

increased costs as being one of the important factors enabling the 

Court to depart from its usual rule. 

In the circumstances of this case I do not think I should depart 

from that rule, and therefore I award taxed costs to both defendants. 

Judgment on the second application 

The first matter I have to decide in today's hearing is whether 

the Royal Court has jurisdiction at all to entertain an application that 

the costs awarded against one of the parties in an action should be 

paid by that party's advocate or solicitor. As both counsel have said 

there really is a dearth of authority so far as this Court is concerned, 

but it is clear from the cases of certainly two to my knowledge which I 

was concerned as a Crown Officer and one as Deputy Bailiff that this 

Court has accepted jurisdiction to discipline its officers. There is no 

doubt that an advocate or solicitor are officers of this Court and 

subject to its general jurisdiction of overseeing the behaviour of the 

profession. 

Now, Mr. Binnington has suggested that that oversight is 

confined to a number of direct remedies for unprofessional conduct 
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such as a fine or admonishment, suspension or striking aff. But that 

an order as sought now is in fact a compensatory order rather than a 

punitive order and is therefore outside the purview of the Court. 

Whether that Court oonsists of the Baili.ff sitting alone, or the Baili.ff 

with an Inferior Number or the Baili.ff with a Superior Number is not 

an issue at the moment. What I have to decide is whether the Court 

however constituted has jurisdiction to entertain an application of this 

nature. • 

Mr. Binnington has referred me to extracts from Terrien :Erom 

where it is quite clear the present oaths of advocates largely derive 

their origin but nevertheless I would be reluctant to restrict the 

Court's jurisdicti.on in the manner suggested by Mr. Binnington. He 

has argued very cogently that if I were to say the Court had 

jurisdiction that would be tantamount in effect to judging an issue of 

negligence between the plaintiff in this case and her former solicl:tor or 

advocate. 

I do not think there is substance in the point that the plaintiff's 

present advisers were not concerned with her case and that the 

application relates only to the plaintiff's farmer advisers. I think 

there is no distinction. It is the conduct of those former advisers 

which this Court has found to have been inordinate and unnecessary 

in the sense of having delayed. 

That being so I have to ask whether I should take a narrow view 

of this Court 1 s jurisdiction or perhaps a mare wide view and I am 

encouraged to take a somewhat wider view, notwithstanding Mr. 

Binnington 1 s suggestion that I look to the roots from whence we come, 

but we have advanced a little further since 1560 and I can find 

nothing in Terrien to suggest that the Court would be constrained 

from making such an order. The Court has" a number of powers 

suggested in Terrien but those powers surely are not exclusive. 

There is nothing in the wording which suggests that they are 

exclusive. 

If one looks at the leading case in England of Myers -v- Elman 

(1940) AC 282, 290 1 292, which is referred to in the work on 

professional negligence by Jackson & Powell 'though I hasten to add I 
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am not expressing any view as to whether the former advisers of the 

plaintiff were negligent or not, nevertheless in the case of Myers -v

Elman the judge at first instance had ordered the defendant's solicitor 

to pay part of the plaintiff's costs on the grounds that on discovery 

the solicitor's managing clerk had filed inadequate affidavits of 

documents. That decision ;.ras reversed by the Court of Appeal but 

restored by the House of Lords. I cite from the authors at p.224: 

"Viscount Morne after reviewing the early authorities said: "These 

cases did not depend on disgraceful or dishonourable conduct by 

the solicitor but on mere negligence of a serious character the 

result of which was to occasion useless ccsts to the other parties 

•.•. " (and I pause here to say that I have already found that 

there have been some useless costs incu=ed by the other parties 

but not of course sufficiently high for me to make an award 

against the plaintiff of costs on a full indemnity basis). But I 

carry on from the judgement referred to in the text book. "Lord 

Wright pointed out that this was summary jurisdiction which had 

long been exercised by the Superior Courts. He coutinued" (and 

this is the passage which I wish to stress) " ••••• the underlying 

principle is that the court has a right and a duty to supervise 

the conduct of its solicitors and visit with penalties any conduct 

of a solicitor which is of such a nature as to tend to defeat 

justice in the very cause in which he is engaged professionally. 

The matter complained of need not be criminal, it need not 

involve speculation or dishonesty. A mere mistake or error of 

judgment is not generally sufficient but a gross neglect or 

inaccuracy in a matter which it is the solicitor's duty to ascertain 

with accuracy may suffice". 

Now applying those words to this case in my opinion it suffices 

that where there has been on the part of an advocate gross and 

inordinate delay in prosecuting a civil action for his client, that to my 

mind brings that action within the scope of those matters set out by 

Lord Wright and I propose to take a wide view on the matter; if I am 

wrong the Court of Appeal can correct me, but in my opinion this 

Court has jurisdiction to entertain an application of the sort now 

before it. 
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