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On Friday, the llth July, 1988, Mr. Wayne Phllip Le Marquand, the agent 

of the defendant, was about to demolish, with the aid of a "J.C.B." digging 

machine1 a piece of land variously caHed a bank, a nnibn or a uspuf'•, aHegedJ:y 

forming part of certain field called "La Petite Montagne" and allegedly in the 

possession of the 11adjointu, situate at Mont FaJJu, in the Parish of St~ Peter, 

when the "adjofnt'.l made the '*Clameur de Haro" in order to haJt the work and 

impose an immediate injunction to restrain the said Mr. Le Marquand from 

proceeding with the work. 

The matter came before the Court on Friday, 15th July, 1988, when the 

Court allowed an intervention by the defendant who thus assumed responsibility 

for the act complained of and was substituted for Mr. Wayne Philip Le 

Marquand as' defendant (see Vatcher et au. ad joints v. Burgess et au., Pike 

intervenant (18&5) 210 Ex.l.5). 

Mr. Falle outlined the facts leading to the raising of the "Clameur". 

Advocate M.J. Backhurst, who appeared for the defendant at that sitting, 

conceded that the 11 CJameur" had not been raised either frivolously or 

vexatiously in the sense that the "adjojnt't believed that he was in possession of 

the land in question and had ,acted in good faith; however, he did not concede 

that the "Clameur'1 had been properly raised in that the claim to possession was 
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not admitted; it was contended by the defendant that he had possession of the 

land in question. 

Both the Attorney General and Mr. Backhurst advised the Court that the 

proper way to proceed would be to request the Viscount to attend on site (a 

Vue de Vicomte), to examjne the area and hear witnesses and then to prepare a 

report for consideration by the Court. Mr. Falle submitted that 'possession' is 

a simple matter of fact and that it would be better if ev!dence were heard 

before ·the Court. 

The Court accepted that the large majority of authorities indicated that 

the course to be adopted in cases such as this was to instn.tct the Viscount to 

attend on site in order to view and to hear the submissions of the parties and 

then to report to the Court. However, subject to Rules of Court the Court 

remains the master of its own procedure. The notes of ancient practitioners, 

handed down from generation to generation, had a value in cases of this kind 

and indicated that the Court had a discretion, depending on the circumstances 

of the case, either to instruct the Viscount to attend on site or to send the 

action 'en preuve! and hear evidence itseJf. C.S~ Le Gros, in his 11Tra1te du 

Droit Coutumier de l'lle de Jersey", at p.30, says that the Court orders the 

Viscount to attend on site 111orsqu'eJie le croit necessa1re pour I'ectaircissement 

de Ja cause 11
• We decided that, in the circumstances of this particular case, no 

useful purpose would be served by instructing the Viscount to attend on site but 

that, possession being an issue of fact to be decided, It would be preferable for 

the Court Itself to hear the evidence of the parties and their witnesses. 

The question also arose as to the klnd of possession that was In issue. 

Mr. Backhurst argued that whilst the "Clameur" relates to possession, it would 

not be possible in this particular case to decide the issue of possession until the 

question of ownership was resolved. Mr. Falle argued that the action pursuant 

to the raising of a "Clameur" is an "action possessoiren requiring possession by 

the "adjoint" for a year and a day.and no more. The Attorney General agreed 

that what was in issue was possession only. 
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The Court sent the issue of fact 'en preuve'; in the meantime the 

11C1ameur" was not lifted and the injunction thus obtained by the 11adjointtt 

remained in force; the Court fixed the 2nd August, 1988, for the further 

hearing; but having regard to the decision of the Court in PineJ v. Comite de 

Surveillance des Grandes Routes (1901) 221 Ex 199, the parties would be at 

liberty to make further submissions to the Court as to whether it was simple 

possession or proprietary possesslon that was in issue4 

On the 2nd August, the Court heard legal argument on the issue of the 

type of possession involved; we were grateful to the Attorney General, in 

particular, for his submissions of law; at the condusion of the legal arguments 

we gave our decision to the effect that the "Clameur de Haro" is an 11action 

possessoire" and that at this summary stage the Court should not concern itself 

with the ''petitoire" or ti Ue. We said that we would give our reasons in wrl ting 

later, which we now proceed to do. 

Pinel ajoint v. Comite de Surveillance des Grandes Routes (1901) 221 Ex 

5~ is reported in the "Table des Decisions de la Cour Royale" (1901-1907) at 

page 36 under "CJameur de Haro" as foUows:-

"CJameur frivoJe - ajotnt condamm~ 3 J'amende de CJameur de Haro 

frivoJe, et vu Ies circonstances de la cause , a la moitie des frais seuJementu. 

However, at page 6 of the same voJume1 under "Actions - Droit 

d' Action" the separate and subsequent action of PjneJ v. Comite de Surv~Hlance 

des Grandes Routes (supra) is reported as follows:-

"Clameur de Haro - Possession proprietaire - On est sans droit de lever 

la Clameur de Haro, a mains d'etre en possession proprietaire du terrain en 

1i t1geu. 

The Act of the Court relating to the first of the two actions adds 

nothing to the note in the ''Table des oeci~ions'1 • 

---



The second action appears to have turned on the issue oi "chose jugee" 

and the relevant part of the judgment reads as follows:-

"Considerant que le jugement de la Cour Royale du 16 Fevrier I 90 J ne 

constitue chose jugee entre le parties que quant au mode d'action auquel 

Jlacteur y avait a tort eu recours n'etant pas en possession proprlthaire du 

terrain en litigel mais n'exdut nu11ement le droit de 11acteur de recourir a Ja 

Justice si, comme iJ Je pretend1 iJ a ete sans droit trouble. a raison des memes 

actes de la part du delendeur 'dans sa possession et jouissance de fait dudit 

terrain et de ce qui s•y trouvait ••... '• 

Superficially at least, the Pinel case would appear to require proprietary 

possession as opposed to simple possession; and, therefore, title would be 

relevant. We had therefore to consider all the other authorities available to us. 

Le Gros, in his "Traite du Droit Coutumier de l'ile de Jersey", to which 

we have referred already, deals fully with this questioo in his chapter "De la 

CJameur de Haro" p.28, at pages 29-30, and says this:-

'
1Au 12e siede, dans les cas de dCpossession le justiciable avait recours 

au bref de nouve1Je dessaisine qui f.tajt mis en mouvement dans 1ran et jour de 

la dessaisjne ou depossession. Comme Ja procedure de ce bref ne donnait pas 

un rerne~e Jmmediat, on etendit Ja dameur aux cas .Possessoires qui donnait a 
la partie qui se pretendait le see le droit. de faire cesser sur-le-champ 

i'entreprise ou trouble de fait du soi-disant usurpateur. Celui qui etait trouble . 

dans sa jouissance avait done a sa dispositjon un moyen rapide de taire cesser. 

le pretendu tort ou dornmage en mettant immediatement en branJe cette action 

mixte et possessoire. Ce recours supreme au. due subsiste encore a Jersey~ La 

clameur est done un moyen puissant et energique qui protege le possesseur 

contre les entreprises injustes. 

••Le plaideur qui a ete condarnne a P amende de 1a eta meur et qui pretend 

avoir titre vaJabJe a la propriete de !'heritage a Je droit d'intenter une action 

au petitoire. Ces actions en revendication de Ja propriete intentt?es apres 
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vuidance de Paction possessoire sont tres rares a Jersey.. Les preuves et 

tividences du proprithaire ou soi-disant proprit~taire de PhEiritage qui a pousse Je 

cri de Haro et ceUes de la partie adverse qui sont produites en Cour etabllssen~ 

souvent a qui le droit de propriete appartlent quoique la Cour ne soit appeJee a 
se prononcer que sur la question de Ja possession." 

Le Gros also cites I errien who in turn cites an Ordinance of Charles VIII 

14?4 under the title of "D'Actions, QuerreJJes ou Glameurs" Book 8, which 

requires a separation of the 11petitoire" and '1possessoire11
• Terrien adds: 

11Et semble ceste ordonnance estre fondee en mei11eur raison en matiere 

de Haro1 pource qu'en ce cas ce1ui qui voudroit condulre le petitoire, seroit 

contraire a luy-mesme ; entant que par Je Haro i1 se dit possesseur : et en 

Jntentant le pettto.ire H renonceroit .2. sa possession." 

And at page 35 Le Gros says this:-

11En dCfinitive~ le haro demeure en principe une procedure raplde quj 

perm et d*arreter immedjatement et sans le secours d1 aucun offlcier de justice 

le trouble de possession dont nous avons parle.n 

Le Geyt's "Lois et Coustumes de Jersey" at page 37 Titre VIII, entitled 

"Du Poss~ssoire" at Article 2, reads as foHows:-

"S'H arrive queJque trouble en Ja possession, on doit, pour sty maintenir, 

interjetter sur le Champ la Clameur de Haro contre le 'Turbateur' .. ·~~" 

And at Article ~~-

uEn Droits casuels, comme Rellefs, ]urisdictions1 Patronage, Varech, & 

ea~, celuy qui a paisiblement joui' le dernier est repute possesseur." 

And at Article 6:-
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11Sj les parties pretendent estre toutes deux en possession d'un fonds, on 

Jes appointe respectivement en preuve, & sl la derniere annee eiJes ont. Jrune et 

Pautre, fait des actes possessoires, on examine la possession de l'an precedent, 

& d'an en an depuis dix ans, sans esgard au titre, si ce n•est pour edaircir la 

possession." 

Hemery and Dumaresq in their nstatement of the mode of proceeding, 

and of going to trial in the Royal Court of Jersey,· in all t:auses, criminal, civil 

and mixed" (1789), at page 32, say that:-

"lt must be observed, that the Clameur de Haro is made use of in this 

Island, against attempts on the possessions of real property oniya. .. " 

We refer also to Pissard1s "La Clameur de Haro dans Je Droit Normand11 

(1911) - Chapter VI "La Clameur de Haro en matiere civile", p-93:-

"Mais, des le Xllle siecle, cette institution se developpe dans le domaine 

du possessoire, oU elle acquiert une place de pJus en pJus largeuuu 

And at page 95:-

"Aussi, sans doute vers le milieu du Xllle siecle, iJ (le bref de nouvelJe 

dessaisine) fut complete par un nouveau developpement du haro qui permit 

d•arreter sur-le-champ toute atteinte portee a Ja possession ..... " 

Without citing further extracts we can say that the whole of the chapter 

supports the opinion that the 11CJameur~' which deveJoped in civil Cases, relates 

solely to possession and not to "petitoire11 or title. 

Moreover, in his 2nd Part, Chapter 1 l'Champ d'app1icatlon de la Clameur 

de Haro", at page 113, Pissard says that: 

"On se bornera a condamner a une amende ce1ui qui sera reConnu n' a voir 

pas droit a la possessiQ0.-11 



And at page l l 5:-

"On ne peut done guere par1er de confHt possessoire que lorsqu'un 

immeuble est en cause, et c'est seuJement aJors que Jes juristes etudient 

cOncurremrnent la clameur de haro et le bref de nouvelJe dessaisine, en les 

opposant aux- actions petitoires. 

••Pour user Soit du haro, soit du brei de nouvelle dessaisine, Ja possession 
• 

requise est .la meme, et il faUt en avoir joui pendant un an et un jour • .-.11 

And at page tl6:-

useu1ement 11 faUaH qu'iJ s'agisse blen de 1a possession et non pas de la 

propriete pour que le haro puisse etre employe : Un arret du 19 mai 1531 

dEicida que Jorsque deux dercs presentes se dispUtaient Ja possession d'un 

benefice, Us ne pouvaient pas mettre en question ce qui concernait les droits de 

patronage et de presentation, car ceux-ci interessaient Ja propriete du ~nCfice 

et non ~as sa possession." 

In Chapter 2 "La Procedure de la C1ameur de Haro" p.l201 Pissard, at 

page 128, says this:-

"Pour triompher, il fallait demontrer qu'on avait possede pendant la 

dern1ere annee, et on pouvait employer tous les moyens de preuve qu'on jugeait 

efficaces : D'apres le Style de 1515, "la recreance se adjuge a ce1uy qui a droit 

cornmun pour Jui, promptes preuves du tietre Je plus aparent~11 D'apres 

d'Aviron, 11 i1 suffit d1aHeguer tltres1 c'est-8.-dire cause de posseder, et prouver 

la possession pajsjbJe es derni€res annees, et principalement a la derniere 

recueilte ' car ce1uy obtient, qui a possede paisib1ement la derniere annee par 

an et par jour." !l lmportalt cependant de simplifier et d'abn;ger autant que 

possible la procedure, d'autant que le jugement sur le possessoire est 

ordinairement suivi d1une nouveUe instance concernant Je .pEhitoire." 
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The Court was satisfied that the overwhelming weight of authority was 

that the action pursuant to the raising of a "CJameur de Haro'' is an ttaction 

possessolre". Jt is to be compared with an action in "nouveHe dessaislne11 and 

contrasted from an action 11 pour exhjber titres" which is an "action pt!titoire" .. 

We agree with the Attorney General that it is the headnote of the 

Attorney General and PineJ V& FaJie case in the "TabJe des nedsjons" that 

caused the diffku!ty which we faced in this case and was an inaccurate 

representation of that which the Court decided. In the second action the Court 

was concerned wl th "chose jugCe11 and not with an interpretation of the 

HClameur" - thus, the statement that the 11Clameur1 required npossession 

proprietaire" on the part of the person raising it was 'obiter•. The statement 

runs counter to all the authorities we have cited and we were not prepared to 

follow it. 

The CJameur de Haro is a matter of summary procedure; the test is to 

decide who was in possession during the year and , a day preceding the 

declaration; of course, in order to do so,. the Court can have regard to acts of 

possessJon in earlier years and even to titJe; but this Court adopted the 

statement of d1Av1ron: it is sufficient to aHege titJe and to prove possession. 

Accordingly, the Court proceeded to hear evidence on the issue of 

possessio~. 

Addendum: After evidence had been heard from the 'adjoint', both in chief 

and in cross-examination, the Court granted an adjournment and the parties 

attendr~d on site in an effort to negotiate a settlement of their differences. 

When the Court reconvened, it was informed that a settlement had been 

reached on all matters of difference (the substantive issues) between the 

partlest induding the question of costs 'inter partes1
• The terms of the 

settlement were embodied in a Jetter from Counsel for the radjo.int' to CounseJ 
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foe the defendant. The defendant, thcough his Counsel, gave his solemn 

undertaking to abide by the terms of the settlement. Any beeach of the teems 

of settlement, other than by a variation reached by agreement 'inter partes• 

would constitute a contempt of Court. The terms of the settlement were to be 

embodied in a deed of areangement (contrat de transaction) to be passed befoee 

the Couet. 

The defendant then conceded that the "Clameur" .)>ad been properly and 

regulady made (interjetee a bon droit). The Court agreed with the Attorney 

General that this had been a clasic example of the "C1ameur 11 and, Jn 

accordance with his conclusions and in the discretion of the Court under RuJe 

7/4(1) of the Royal Court Rules, 1982, ordered that the defendant pay the sum 

of Ten Pounds by way of a fine (par voie d'amende de Clameur de Haro) and 

the sum of Five hundred Pounds by way of costs incurred by the 'Partie 

Publique'. 
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