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Thjs action is a continuation of the hearing which, apart from directions, 

given by the Deputy Bailiff on the 11th September, 1984, last came before the 

Court when Judgment was given by the Court on the Jlth October, 1977, on 

the issue of liability. lt is not, therefore, necessary for us to set out the heads 

of claim which were recited and dealt with in that Judgment~ Nevertheless, 

the Judgment did not quantify the damages but apportioned responsibility fo; 

some of the defects which had manifested themselves in the Plaintiff's building 

at Rue des Pres. Whilst the Judgment sets out the salient facts and need not 

be repeated here, it is important in this continued hearing at this part of the 

case to set out the time table of events surrounding the actjon. It is as follows: 

J. Works at Rue des Pres commissioned by the Plaintiff Company from Mr. 

Davies the Architect, the First Defendant, and carried out by Mr. T.O.P. Walker, 

the Second Defendant, the builder, were carried out with practical completion 

in 1968. 

2. Pollowing the appearance of certain defects an(l not receiving satlsfaction 

from the Architect, the Plaintiff, and for the purposes of this action it may 

be tal<en to be Mr. B.K.· Barrette, who is the beneficial owner of the Plaintiff Comp

any, .dismissed· Mr .. ~a vies and ea fled upon the service.s of Mr. Peck, also an 

Architect R.I.B.A., in the autumn of 1969. 

3. In 1970 the builder sued the Plaintiff for the retention money under the 

contract. 
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t;., ·Between 1970 and 1973, exploratory work and observations were carried 

out by Mr .. Peck, with his consulting engineer, Mr. J.J~ Fincham of the firm 

of Andrews, Kent and Stone, and certain tentative findings were reached. 

5. A Mezzanine floor was added to the Warehouse portion of the premises 

increasing the square .footage of that portion of the premises from about ll,OOO 

square feet to about 7l000 square feet. That work was carried out in the Spring 

of 1973, and was completed by March of that year. 

6. 1973 - 1976 further investigations were carried out by Mr. Peck. 

7. 197~ the present action was commenced. G-) <IYGl•~ [) J'_,f, "· ""\ 
8. 3rd March, 1976, the action by the Second Defendant against the Plaintiff, 

and the Plaintiff's action against the two Defendants were consolidated. 

9. The hearing of the action started on the 8th March, 1976, and the last hear-

ing was on the 15th November, 197 6. 

JO. 1977, llth October, Judgment given on liability. 

JL. 1977 ·after the Judgment the Plaintiff looked for alternative permanent accommodation .. 

12. 1977 - 1981 abortive discussions for settlement. 

13. 1977 - 19&1 aH the parties appealed to the Court of. Appeal. Judgment 

was given in April, 198!. 

14. July, 1981, the remedial works were put in hand. 

THE PRELIMINARY ISSUES. 

J. When should the Plaintiff have put in hand the remedial works? It was 

agreed that the Court would be asked to fix this date (and that it would follow 

from its finding that that would be the appropriate date at which the damages 

would be assessed.) 

2. Should the Second Defendant have had the opportunity of carrying out and 

repairing his own defective work, independent of the defective work for which 

the responsibility lay with the First Defendant in respect of faulty design?. 

As to the second point, the Quantity Surveyors could have separated and quanti-

fled the share of the remedial work found to be the responsibility of the Defend-

ants, but, as we have said, the Royal Court was only apportioning the blame 

for the proved defects. It did not say, and if it did, it was only indirectly and 

per incuriam, that the builder had the right to remedy his defective work. 

It would be against all commonsense and falr:1ess that a builder Defendant found 
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to be in the wrong should be able to foist his unwelcomed services again on 

a successful Plain tiff. Further, it would be unreasonable to expect the P Jaintiff 

to aJlow Mr. Walker, or instruct any other builder, to carry out Mr. Walker's 

part of the defective work, when the major structural works, except that of 

the floor, which ·we were told in the end· was not repaired, except that it was 

smoothed over at the time the mezzanine floor was built, but leaving the excess

ive slope unaffected, could well ruin all or some of the earlier remedial works, 

and which, in the event, as far as the builder was concerned, was cJear ly the 

minor part. Even the First Defendant, Mr. Davies, in a letter to Advocate 

Day, of the 17th May, 1971, felt that it was "purposeless to endeavour to cure 

these defects until the cause was known". This of course is true, for in June, 

1972, an offer was made by the Second Defendant to carry out remedial works 

which the First Defendant thought he should do. This came to nothing as the 

Second Defendant suggested that some of the defects could be due to lack of 

proper maintenance. That, therefore, leaves over the question of the proper time 

for the Plaintiff to have carried out the remedial works. 

THE LAW. 

The date at which damages are normally assessed may vary. It may be 

at the date of (!) the breach of contract or the negligent act, although this 

is not a universal rule; (2) at the headng; or, (3) at a Jater date when the Plain

tiff carries out the defective work himself after the trial. The later English 

Authorities, notably the case of Dodd Properties (Kent) Ltd., -v- Canterbury 

City Coun(il 1981 AER page 928, show that, in applying the principle that damages 

should be compensatory so as to put the Plaintiff in the same position as if 

the wrong had not been committed, the cost of repairs, or remedial works as 

they have been called in the present action, are to be assessed at the date when 

they could reasonably have been undertaken by the Plain tiff. As MEGA W LJ 

said in the Dodd Properties case at page 9 JJ letter (J): 

11The true rule is that, where there is a material difference between the 

cost of repair at the date of the wrongful act and the cost of repair when 

the repairs can, having regard to all the relevant circumstances, first reasonably 

be undE;rtaken, it is the latter time by reference to which the cost of repairs 

is to be taken in assessing the damages.'' 
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In cases of this nature the Royal Court has adopted the EngHsh Courts 1 principles 

as varied from time to time by those English Courts. It seems to us that to 

require the Plaintiff who undert<Jkes to put dght the (oss himself, for example 

by repairing premises in cases of defective work, to act reasonably accords 

with both justice and commonsense. Paragraph H94 of the Twelfth VoJume 

of Hafsbury, Fourth Edition, puts it Jike this: 

111i91f.. Standard of conduct required of the plaintiff. The plaintiff ls only required 

to act reasonably, and whether he has done~ is a question of tact in the circum

stances of each particular case1 and nfot a question of law~ He must act not 

only in his own interests but also jn the lnterests of the defendant and keep 

down the damages, so·- far as it is reasonable and proper, by acting reasonably 

in the matter. One test of reasonableness is whether a prudent man would 

have acted in the same way if the original wrongful act had arisen through 

hjs own default.. tn cases of breach of contract the plaintiff is under no obligat

ion to do anything other than in the ordinary course of business, and where 

he has been placed in a position of embarrassment :he measures whkh he may 

be driven to adopt in order to extrkate hJmself ought not to be weighed in 

nice scales at the instance of the defendant whose breach of contract has occas-

ioned the difficulty. SimiJar principJes apply in tort. 

Although it may be reasonabJe to require the plaintiff to expend money in mitigat

ing his loss, as for instance in carrying out repairs to a damaged article or 

hiring a substitute, he is not obliged to rlsk his money too far~ He need not 

seek to recover compensation from a third party who, in addition to the defend

ant, is also liable to him, and he need not seeK to lessen his 1oss by embarklng 

on complicated and difficuh litigation against a third, party, even if he ls given 

an indemnity as to costs by the defendant. Furthermore, l1 seems that the 

p1aintiff 1s impecuniosjty or financial weakness may properJy be taken into account 

in deciding whe:her he has acted reasonably. 

The plaintiff is under no obligation to destroy his own property, or to injure 

himself or his commercial reputation, to reduce the damages payable by the 

defendant. Furthermore, the p1ain:iff need not take steps which \vould lnjure 

innocent persons. 
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A plaintiff will not be held to have acted unreasonably if he was ignorant of 

mitigating steps available to him." 

We have examined the evidence in the Hght of that passage and our decision 

is based on the application of it to the facts. 

Mr~ Peck, the PJaintiff1s new Architect1 was not in a position to say what 

the cause of the major defects were until 1976. He agreed, however, that by 

1973, he would have been in a position to carry out exploratory works involving 

cutting away part of the fabric. Yet he would have hesitated to advise a cJJent 

to do this until the cause of the defects was known, which, .in his opinion required 

monitoring the site for a further period. His evidence in this respect was supported 

by the advice of the consultant engjneer, Mr. Fincham. Nevertheless, he agreed 

with the Court, in words suggested by it, that in 1973, he could have 0 have had 

a go". But of course there is aU the difference between doing just this and 

actually carrying out the remedfa1 work. And even if the remedial wor~ could 

have been carried out in 1972 (or 1973,) certainly in 1972, in his letter of the 

lSth September, of that year, the Quantity Surveyor, Mr. C. Smith, said at the 

bottom of the page 11as before, in our opinion, the proposed remedial works 

on which his estimate is based wi11 not guarantee a cure for some of the defects". 

Also according to Mr. Waite, a consulting engineer called by the Defendants, 

whilst he could have ascertained what the cause was and carried out the remedial 

work by the end of 1972, or jn about two years from the time of his nrst receiving 

instructions, he agreed, nevertheless, that he had not seen all the documents 

and that he had no reason to suggest that the advice of Messrs. Peck and FJncham 

as weH as their methods of arriving at the cause of the defects were wrong. 

0..-. the other hand,Mr~ Barrette, must have given some instructions to Mr .. Peck 

although he cou Id not reca lJ them, ln at least 1973, to ascertain the cost of 

the repairs, at any rate those which were then thought to be necessary. This 

much is clear from two letters in mid 1973. The first is from the Plaintiff 

to his lawyers of the )rd July, !973, and is as follows: 

''Dear Mr: Becquet, 

WiH you please instruct Mr. Vibert to proceed with a Jetter to Advocate 

Day along the lines of his suggested letter of the !9th January with the following 

differences. 
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J~ The Quantity Surveyors present estimate of the cost of rectHication is 

now £9360.00 including the cost of taking up and relaying the floor. 

2. Estimated cost of moving out of our warehouse and back, plus rental £1,000.00. 

3. Estimated fees for Quantity Surveyor, Engineers and Architects £1,625.00 

~- Amount paid to date by A.C. GaJJie Ltd., for remedial and exploratory 

work not covered by the above £112.40 

The above totalling £12,097.40 to which must be added the legal costs of 

both yourself and Advocate Vibert. 

We also believe that Advocate Vibert should request a decision from Advocate 

Day within a maximum of 28 days as to whether his clients are going to settle. 

If this is not forthcoming we suggest we take immediate steps for either arbitrat· 

ion or take the case to Court. 

Yours faithfully, 

P·P· A.C. GALLIE LTD. 

Managing Director .H 

That letter 1n turn was passed on to Advocate Vibert who wrote to Advocate 

Day, acting for the First Defend2nt, on the 2nd August, 1973, in the foJJowing 

terms. 

"Dear Advocate Day, 

l\.C. Gallie Limited - BreakweJJ & Davies 

We must now proceed to settle this claim, which l would hope may be achieved 

by negotiation rather than litigation, but I shaJJ have to embark on the latter 

course if there are no early signs of progress aJong the former. 

I will give you a fairly close indication of the amount which A.C. Gallie 

Limited will be claiming against the three parties aJJeged to be responsible, 

the architects, the building contractor and the engineer, and I suggest that 

it wouJd be a sensible move on their part to confer together with a view to 

their offering an overaJJ comprehensive settlement of the dispute. 

I enclose a copy oi the Quantity Surveyor's estimate of last September 

of the cost of rectification at £6,~00; the Surveyors state that building costs 

have since inflated by about 20%, ·so the estimate would now stand at £7,680. 
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Earlier this year a mezzanine fJoor was buiJt into the warehouse. This necessit~ 

ated opening the fJoor for foundation bases for the new stee1worl< 1 whkh revealed 

that certain areas of the Iloor were not reinforced as they should have been. 

However 7 it became apparent that the existing concrete IJoor was very much 

out of Jevel. The Quantlty Surveyors advise that the cost of breaking up the 

existing concrete floor and taying of a new concrete floor with the necessary 

reinforcement will cost about £J,700. This work wiH necessitate moving out of 

the warehouse, renting other premjses for the peciod1 and movjng back, which 

,_viil probably involve a cost of about £1,000. 

To ti1e above estjmates wiH have to be added prolessionaJ fees which will 

be incurred in carrying out these works - see Exclusion 5 in the attached estimate. 

Fees incL'rred to date with architects, engineers and quantity surveyors amount 

to approximately £1,150. 

So the provisionaJ total cJajm is In the region of £1l,530 plus legal fees. 

I am sending a copy of this fetter to Advocate Fiott for the contractor, and to 

Messrs. C.H. Rothwef I /x Partners. 

Yours sincerefy .. 11 

His letter was rejected by Mr. Daviesr lawyers. There was, as they said in thelr 

reply oi the 31st August, 1973, total disagreement at the last "round table". By 

that time, of course, the mezzanine floor had been completed and the Plaintiff 

haG that part of the business which he had temporarily evacuated from the wfare

house into his builders premjses alongside at the Rue des Pres, back into the premises~ 

Moreover, at that time, according to Mr. Peck and Mr. Barrette1 there was very 

little temporary warehouse accommodation available to which the business could 

have been moved. It has to be remembered that not onfy had the business to, be 

moved but there were offices and Jiving accommoda.tion to be taf...:en care of as 

\veiJ. Later efforts in 1976 were also fruitless. Moreover, from J973, the PJaintiff 

was tryingt likewise unsl!cccssiully, to negotiate with the Island Development 

Committee over another sj te in Rue des Pres. Mr .. Mkhel said that there was 

nothing present in 198! that bad not been present' in !973 and certainly by [976. 

All the expJoratory matters shourd have been carried out, he said 1 in l973, contem

poraneously with the mezzanine floor work. Any delay after 1973 was entirely 
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to use part of the adjacent contractor's premises for storage and it would have 

been possible to have extended that period to enable the exploratory work at 

least to have been done and possibly the remedial works as well. It was not the 

Defendants' responsibility, or indeed their fault, ii the Island Development Committee 

had been intransigent over the Plaintiff's wish to expand his business, and thus, 

his premises. No attempt had been made to find alternative accommodation until 

1977, and whilst it had been thought that the remedial works would take between 

nine and twelve months, in fact they took six months and therefore an extension 

of temporary accommodation could have been obtained from the builder carrying 

out the mezzanine floor works. It was not right to stress the pleas denying liability 

because, in fact, there had been before the case was heard, five experts taking 

up three different views as to the causes of the defects. That of course was 

an argument which could apply equally in favour of the P Jaintiff, who wanted 

to know the cause of the defects. The Plaintiff had obtained a usable warehouse, 

albeit one which was slightly defective and which might cause difficulties. He 

had had the use of those premises for a considerable time and to have delayed 

repairing them until 1981 was wholly unreasonable. The financial position of Mr. 

Barrette was at the most awkward but not impossible. We had been told by Mr. 

Barrette that he had ploughed most of his profits of the business back into the 

firm and in fact a dividend had not been declared until 1976. He suggested that 

the Court should ask itself whether it would be unjust to assess the date as early 

as 1973. 

For the Second Defendant, Advocate Fiott urged that Mr. Walker 1s responsibility 

was very small having regard to the findings of the Royal Court in its earlier 

Judgment. One had to distinguish between faulty design which was the major 

cause oi the trouble and bad building works which. were relatively minor. The 

Plaintiff Company had no intention of doing anything until it had Judgment in 

its favour. After the Court of Appeal Judgment in April, 1981, it then remedied 

the defects. As late as the 2nd March, 1981, a letter from Mr. Peck to the Plaintiff's 

advocate showed the Plaintiff was still not sure what it wanted to do and was 

asking for a firm specification for certain sections of the work after further 

o~~ning up. That showed an intention to carry out the works as late as possible. 
lYI 
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Apart from urging that Mr. Walkerts work could have been separated from the 

work due to Mr~ Davies' negJigence, a submission which we have rejected earlier, 

Advocate Fiott adopted Mr. MicheJ•s arguments. Advocate Fiott drew our attention 
-:N>\Jl.. 

in particular to a letter from the Plaintiffts advocate to him of the Hth ~' 

1978, the "third paragraph of whlch reads: "NO\Jthat the defects in the building 

need no longer be preserved for the purposes of evidence 1 my cHents w1JJ proceed 

with rectifkation.11 Why, therefore1 was this not done, he sald. It was not necessary 

to preserve the building for some three and a half years after that time. further-

more, on the 7th July, in a Jetter to Mr. Peck from the Plaintiff's advOcate there 

was a reference to "talk of getting the repair work done.n That ta !k Advocate 

Fiott said was in 1971, nine years before. On the 16th July, 1981, in a further 

letter from Advocate Vibert to Advocate Fiott, Advocate Vibert said that it had 

never been practicable to effect the necessary repairs whilst the warehouse was 

occupied. If that was so, Advocate Fiott submitted, then how was it that in 1973r 

as we have already mentJoned, it was possible to provide for a sum to cover moving 

out in the course of the correspondence in mid summer of that year. We have 

come to the conclusion that in 1973, lt would not have been an appropriate tin1c, 

nor reasonable for the Plaintiff, as it was then advised, to have attempted to 

mitigate its foss. 
' " We are therefore left with a date after J'j7f' If we were to foJJow the case 

of Radford -v- De Froberville (1973) I ALL E.R. page JJ, as being of persuasive 

authority, we might have found that the proper date was indeed that of the actual 

carrying out of the works, namely, July 1981. 

J. says this: 

At page )7 of the Judgment di1ver 
~l 

"Secondly, once proceedings have been commenced and are defended, I do 

not think that the defendant can complain that it is unreasonable for the plaintiff 

to delay carrying out the work for himseH before the damages have been assessed, 

more particularly where hls right ·to ar.y damages at all is being contested, for 

he may never recoup the cost. lf, therefore, the proceedings are conducted with 

due expedition, there seems to me to be no injustice if1 by reason of the time 

that it takes for them to come to triaJ, the result of inflation is to increase the 

pecuniary amount of the defendant's ultimate liability. She retalns, after aH, 

the use of the money in the meantime and car. crystallise her liability by a payment 

into court if she so wishes/' 
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Nev~rthe1ess1 because the cause of the defects was not known until 1976, that 

is almost up to the time of the first hearing of the action on liability, we think 

that the Plaintiff was entitled to wait at least until the hearing had been completed, 

so that the Court could visJt the site, if it thought it necessary. Jn the event, 

it did think it necessary, and found it useful to have done so, and to have seen 

the property in its defective state. But the question we have to ask ourselves 

is whether the Plaintiff was reasonable to have waited beyond the date of the 

last hearing of the action which was in November, 1976. Should he have waited 

until the Judgment, and furthermore, should he have waited indeed until the Court 

of Appeal had given its decision in April, 1981. 

The arguments for accepting July 1981, in addition to Radford -v- De F~oberville, 

are these. 

1. On the 3rd June, 1981, the First Defendant's lawyers wrote to the Plaintiff's 

lawyers as foUows: 

noear Advocate Vibert, 

I do not know if you intend, before commencing work, to attempt to perswH..!e 

my clients in the above matter that your plans for repairing the defective building 

are reasonable as to method and cost. 

aste> ... <:Juantum would then be avoided. 

In any event, please confirm that my own clients may now survey the building 

with a view to assessing what work they consider needs to be done and the probable 

cost of such work. 

Yours sincerely, 

R.G. DAY." 

Mr. Le Quesne submitted that that letter meant that,. at any rate the First Defend

and, was not concerned as to the date when the remedial worl< should be done, 

but only the quantum. 

2. The Second Defendant was stil11 in July, 1981, insisting on his "right11 to remedy 

his share of the defective work • 

.3. From 1976 to 198i the Plaintiff had tried very hard to find alternative premises. 

First of all, in the Spring of 1977, two of his employees had been engaged in getting 

in touch with every Estate Agent in ·the Yellow Pages of the Telephone Directory, 

without success. Secondly, he had found temporary accommodation in 1976, for 
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part of his goods in CommerciaJ Street, in a loft at St. John's and ln a small 

display area somewhere e1se in St~ J-lefler. However, the area which he wouJd 

have had available at that time was roughJy one eighth of his total warehouse 

space. Furthermore, the Plaintiff made it dear that he required secure and dry 

premises •. The evidence to the contrary was very slight and we accept that these 

two needs existed~ Moreover, it was for the Plaintiff to decide lf he could continue 

to work in the premises and not for the wrong doer. It is quite trueJ however, 

that the Plaintiff did not advertise for premises and because of the fortunate 

increase in his business, then began to look for permanent premises and, accordingly, 

did not feel it necessary to move out temporarily because that would have been 

a wasted effort. 

4. The dictum of O!iver J. in Radford -v- De Froberville that the Defendants 

had had the use of their money earning compound interest and therefore it was 

only fair that they shouid pay the cost of the repairs for remedlaJ works as at 

July, !981. 

5. The onus was on the Defendants to show that what the P Jaintiff did was 

not reasonable, and not for the PJaintlff to show that what he did was reasonab!r'. 

In considering the P JaintHf's actions the Court shouid ask itself whether it was 

commercially prudent for him to have acted as he did by waiting till July, 1981. 

6. 

the 

The Court shouid take into account the cOnsistent deniaJ of 

Defendants whethe/~tr had foundation or not for their beliefs. 

the Jiabili ty by 

7. On the authority of Dodd Properties -v- Canterbury City Council the Court 

should look at the position from the point of view of the Plaintiff alone. 

8. If the date of 198! is not allowed, then the Plaintiff after all the time he 

had spent on the case, would be out of pocket. Clearly, If Mr. Le Quesne is 

right, there is a considerable difference between the date1 say, in 1976 or 1977 

and July, 1981. A table of comparative figures was produced by counsel, Mr. 

Michel for the First Defendaat, which showed that if the work had been carried 

out in 1976, it would have cost £13,000, and in 1977, £!4,30C. Tile figure given 

by the Plaintiff for 1981 was £32,300, excluding costs and fees. By !976 and certainly 

19771 inflation had risen to a high Jeve1 and it must have been cJear to anyone 

planning to carry out building works that the longer they delayed the higher would 

would be the cost. lt is true that Advocate Day's letter of the 3rd June, 1981, 
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taken out of context, seems to have overlooked the question of the appropriate 

date when the remedial works should have been carried out. The probable cost 

which he suggested when known would, we think, have reminded him of that aspect 

very quickly. The First Defendant therefore is not estopped from pleading an 

earJler date~ Since aJso the whole of the remediaJ works, whether attributed 

to the First or Decond Defendant, should have been carded out together 7 neither 

is the Second Defendant prevented from urging an earlier date. Whilst the denial 

of the Defendants .is certainly a matter to take into accoufnt at least up to the 

date of the trial, and, dependjng on the circumstances, even afterwards, in this 

case we do not think that further delay after the last hearing in November 1976 

could be justified from the point of view of knowing the cause of the defects 

and putting them right. 

We are satisfied that apart from the question oi moving out of the premises 

whHst the work was carried out, it would have been possible, we thjnk, for that 

work to have been effected, not later than 31st December, 1976. By that time 

it was no longer necessary for the premises to be kept for examination by the 

Court., anG-Judgment had been ~JtiJOogll 1t JS perfectJy-trtJe-th-a-t~appezrb 

not put to us precisely but what was inferred was that it was not reasonable for 

the Plaintiff to break up his business between a number of small areas, but that 

rather he wanted one large area which he eventually found permanently further 

along near Miladi Farm Estate, and that it was impossible to obtain temporary 

accommodation o.f sufficient size- We think it ought to have been possible because 

he found a number of small areas as we have already said, in l97f, to move out 

earlier than he dld. It is certainly true that, Jf by doing so, he would have incurred 

extra ex;:>ense by having to run his business from, say, three or four smaller places 

of some 2,000 to 3,000 square feet each, that would have been a matter to take 

into account when assessing damages. rt would have been a natural and probabJe 

consequence of the Defendants wrong doing6 

We accordingly assess the date at whkh it would have been reasonable for 

the Plaintiff to have mitigated his loss and carry out the remedial works as the 

31st December, 1976. 




