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'Ihe defendants Phurice arid X2ncly b3.md a r e  husband and wife. 
, 
I 

1 

In February 1981 they had on o f f e r  for  sale the  property knwm as , 

I 

Glencarrig, s i t u a t e  a t  Brido's  Glen, Laughlinstown, Co. Dublin. 

, , 

That p r o p r t y  c o n s i s t s  o f  a dwellinghouse and scnc 3% acres  of land. 

- 
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I '. .: 
'Ihe p l a i n t i f f ,  who is a solicitor, entered i n t o  a wr i t t en  contract: 

1 

i -I t - 

on Vanday t h e  1 6  February 1981 fo r  t h e  purchase of the property fo r  I I . 

r .  I ; 
L.- 1 ,?; 

v. !: 

ll35,OXI. In t h e  p resen t  prcceedings he has sought an order for t h e  . ' 1 
t 

resc i s s ion  of t h a t  con t rac t .  \*en h i s  case  came f o r  hearing bcfore 

rulurk,hy J. i n  the Hiqh Court hc succccclcd i n  g e t t i n g  t h a t  orcler. 'Ihe 

defendants now a p p a l  . 1 . 

me order for  resc i s s ion  was ~nacle a s  a r e s u l t  of c e r t a i n  events I 



which are said to have taken place on Friday the 13 February 19'81. 

(3-1 that  day the p la in t i f f  visi ted the defendants a t  Glencarrig. 

Tne purpose of the v i s i t  was to inspect the p r o p r t y  and to make 

certain inquiries a b u t  it. Ihe p l a i ~ t i f f  says tha t  amcngst the 

P .. inquiries he made was one a s  to whether a projacted motorway 

connecting IXlblin and Wicklaw would a f fec t  the Glencarr is p r o ~ e r  t y  . 

His evidence was tha t  M r .  Eoland assured him that  the property would 

not be a f h c t e d  by the props& mtorway and tha t  this assurance 1 . d  

him to enter in to  a written contract on the fol lming bnday for the 

purchase of the prowrty. It ssems to be m m ~ n  case that  the 

propsed motorway is in fac t  routecl to pass through the Glencarrig r 
poperty.  Tbat is something the p la in t i f f  did not discover u n t i l  a f t e r  

hc had signed the contract. 

There was a conf l ic t  of evidence a s  t o  what representation, i f  

any, was made a s  t o  the mtorway. The judge, however, having 

reviewed the evidence was of the clear opinion that  an innocent but 

false representation was made by 1 4 ~ .  b l a n d  to the ef fec t  tha t  the 

property would not k affected by the motorway, i f  and when it came 

t o  be constructed; tha t  t h i s  representation was a material one made 



with t h e  intention of inducing t h e  p la in t i f f  to a c t  on it; and t h a t  

it was one of the factors  tha t  induced the p la in t i f f  to enter into 

t h e  written contract: on the following Vanday to parchase the 

I " .  property. 

r Waving perused the transcript of the evidence, I am sa t i s f ied  

tha t  there was ample evidence to support those findings as  t o  the 

I 
misrepresentation rel ied on by t h e  p la in t i f f  for rescission of the 

. . -. 
/ 8 .  

contract. mce  there wzs evidence to support the judge's findings 
I -...: ' 

in tha t  respect, the defendants1 main ground of a"& ;me" that  

the findings as to misrepresentation are  unsustainsble, m u s t  be held 

-.- 2 

I t o  fail.. This Court cannot set aside primary fac ts  of that  nature 
-;= i' 

found by the judge and suppr ted  by evidence. 

The al ternat ive or  secondary ground of appcal argued was that ,  

even i f  the defendants ' argument a s  to the misrepresentation f a i l s ,  

the claim for rescission should have been rejected because the 

p la in t i f f  shoulcl be held to have had constructive notice of the true 

p s i t i o n  a s  to the route of the propsed motorway. It was 

suggested tha t  the p la in t i f f  , a sol ic i tor  and an intending 

purchaser, having made inquiries cf  the vendors as t o  whether the 

property would be affected by the Ratorway, was required, by the 



appl icat ion o f  t h e  doc t r ine  o f  const ruct ive  no t ice ,  to pursue those P 
1 

inqu i r i es  i n  q u a r t e r s  where he  rnvld  have been r e l i a b l y  informed a s  t o  \ \  
I $ 

r n o t i c e  of t h e  t r u e  pos i t ion  as to t h e  route  o f  t h e  motorway. 

the  t r u e  posi t ion.  For t h a t  reason, it is submitted, he should be 

held d i s e n t i t l d ,  f o r  t h e  p r p s e s  of resc i s s ion ,  t o  r e l y  on the  

r I was unable to accept  this argument. 1 consider it t o  be 

i 

j 
: 

well -se t t led  law t h a t  t h e  only  knmledge t h a t  w i l l  debar a 

purchaser from repudiating a con t rac t  he  has  been induced i n t o  by 

i 
misrepresentation made and zhould be deemed to have const ruct ive  I / 

t h e  vendor's misrepresentation is a c t u a l  and complete knowledge o f  t!!e ti 
, t r u e  s i t u a t i o n .  It does not  l ie w i t h  a vendor, who has by h i s  

~n i s represen ta t  ion induced the  purchaser to en te r  i n t o  a con t rac t  

to t~urchase ,  to have h i s  misrepresentation excused o r  overlooked and t 
to have t h e  purchaser deprived o f  a r i g h t  to rescind because he 

did n o t  ignore t h e  misrepresentation and pursue matters fu r the r  s o  as  

' to e s t a b l i s h  t h e  t r u t h  o f  what was misrepresented. ?hat would be 

unconscionable and unfai r  . l l ~ c  doc t r ine  o f  const ruct ive  no t ice ,  as it 1 - *  a r i s e s  under s. 3 of the Conveyancing Act, 1882 and as it was applied 

by t h i s  Court i n  !kmers v. W. 1979 I.R. 94, has  no appl icat ion t o  the  

f a c t s  of t h i s  case.  

1 would dismiss  t h i s  apqeal. 


