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I n  1979 Cork Co. Council, i n  t h e i r  capaci ty as a san i ta ry  

author i ty ,  were look ing f o r  a s i t e  which would serve as a dump 

f o r  t o x i c  waste. They set  t h e i r  eyes on an area of some 315a. 

a t  Nohoval, Co. Cork, as a poss ib le  loca t ion  f o r  such a 

dump. That p a r t i c u l a r  area was owned by ten farmers (here inaf ter  

" the landowners"). Before making a f i n a l  decis ion as t o  whether, 

i n  exerc ise of t h e i r  powers under the  Publ ic  Health ( I re land)  

Act, 1878, they would acquire t h a t  p a r t i c u l a r  area for  the dunp, 

they f e l t  they needed t o  enter on the  lands and examine them more 

c lose ly ,  p a r t i c u l a r l y  by making borelloles. To do t h i s  they had 

t o  exerc ise the power vested i n  them by s. 271 of the  1878 Act. 

S .  271 empowers a san i tary  au tho r i t y  "whenever i t  becomes 

necessary . . . . . t o  entor, examine, o r  l a y  open any lands o r  



premises f o r  t h e  purpose o f  making plans, surveying, 

measuring, t a k i n g  1 eve1 s . . . . . . " and, i f  the  owner o r  

occupier re fused t o  cooperate, a f t e r  g i v i n g  w r i t t e n  no t ice ,  t o  

apply t o  t h e  D i s t r i c t  Court f o r  an order  au tho r i s i ng  them t o  enter, 

examine and l a y  open t h e  lands o r  premises. 

The Co. Co. decided t o  a v a i l  themselves o f  t h i s  procedure i n  

regard  t o  t h i s  s i t e .  They t h e r e f o r e  brought proceedings i n  t h e  

D i s t r i c t  Court against  t he  landowners, seeking au tho r i sa t i on  

under s. 271 t o  en ter  on t h e  lands fo r  t h e  spec i f ied  purposes. 

I n  due course t h e  order  sought against  each landowner was made 

by t h e  D i s t r i c t  Court. 

I n  each case an appeal was taken t o  t h e  C i r c u i t  Court. 

The appeals were heard together  by Judge Fawsi t t .  The landowners' 

case was t h a t  t h e  area i n  quest ion was so p l a i n l y  unsu i tab le  as a 

waste d isposa l  s i t e  t h a t  i t  was n o t  necessary for t he  Co. Co. t o  

en ter  on t h e  lands f o r  t h e  s p e c i f i e d  purposes. I f  t h a t  

necess i t y  was n o t  found t o  e x i s t ,  i t  would f o l l o w  t h a t  t h e  orders 

made i n  t h e  D i s t r i c t  Court under s. 271 could no t  be upheld. 

A f t e r  a lengthy  hear ing i n  t h e  C i r c u i t  Court, i n  which 

c o n f l i c t i n g  exper t  evidence was g iven as t o  whether t h a t  



m 
necess i ty  ex is ted,  Judge Fawsi t t  al lowed t h e  appeals o f  t h e  

r" landowners. But he d i d  not  do so because i t  had n o t  become 

P necessary f o r  t h e  Co. Co. t o  en ter  on t h e  lands i n  order  t o  c a r r y  

ou t  p r e l i m i n a r y  studies and t e s t s .  I f  he had allowed t h e  appeals r 

f o r  t h a t  reason, h i s  orders would have been unassai lable,  because 
I- 

t he re  was evidence t o  support such a f i nd ing ;  so i t  could n o t  be 
t-' 

sa id  t h a t  he had acted w i thout  o r  i n  excess o f  j u r i s d i c t i o n .  

However, t h e  course taken by t h e  Judge pu t  him out  o f  

j u r i s d i c t i o n .  He s ta ted as h i s  reason f o r  a l lowing t h e  

appeals t h a t  t h e  evidence was such t h a t  he was n o t  sure t h a t  t h e  

lands would be s u i t a b l e  as a dump f o r  t o x t c  waste. But t h a t  

was n o t  a quest ion t h a t  arose on t h e  appezls. It was n o t  t h e  

Co. Counc i l ' s  case t h a t  the  lands were thus su i tab le .  They 

had n o t  made a f i n a l  decis ion on t h e  matter .  The i r  case was 

t h a t  i t was necessary fo r  them t o  enter  on t h e  lands t o  c a r r y  

ou t  t e s t s  which would show i f  t h e  lands would be s u i t a b l e  as 

a dump. I n  dec id ing  the  appeals by thus answering t h e  wrong 

quest ion t h e  Judge stepped out  o f  j u r i s d i c t i o n ,  f o r  t h e  proceedings 

gave him no j u r i s d i c t i o n  t o  answer t h a t  quest ion. 

The Co. Co. understandably sought t o  undo t h i s  erroneous 



a1 1 owance o f  t h e  1 andowners ' appeals . They brought 

proceedings i n  t h e  High Court seeking t o  have t h e  Judge's 

orders quashed. They were successfu l .  I n  a w r i t t e n  reserved 

judgment McMahon J. quashed Judge Fawsi tt I s  orders,and t h e  High 

Court o rder  added a d i r e c t i o n  t h a t  " the  mat ter  o f  t h e  case be 

r e m i t t e d  t o  t h e  s a i d  C i r c u i t  Court Judge t o  enter  continuances and 

t o  proceed thereon as t o  law and j u s t i c e  s h a l l  appertain".  

None o f  t h e  p a r t i e s  took exception t o  t h e  remission o f  t h e  

appeals back t o  Judge Fawsit t .  I n  fac t ,  a lso apparent ly w i thout  

ob jec t ion ,  McMahon J. made a f u r t h e r  order d i r e c t i n g  t h a t  t h e  

appeals be re-entered before  Judge Fawsi t t  " t o  proceed w i t h  t h e i r  

hear ing on t h e  bas is  of t h e  evidence a l ready heard and o f  such 

f u r t h e r  evidence as i n  h i s  d i s c r e t i o n  he may decide t o  admit". 

It was i n  t h i s  somewhat unorthodox sequence of events t h a t  

Judge Fawsi tt found himself rehear ing  appeals- which he had 

a l ready decided, a l b e i t  i n  excess of j u r i s d i c t i o n .  The s i t u a t i o n  

was rendered somewhat more p e c u l i a r  by  t h e  f a c t  t h a t  a t  t h i s  

rehear ing  t h e  p a r t i e s  decided t o  adduce no f u r t h e r  evidence. 

Thus Judge Fawsi t t  was l e f t  t o  decide t h e  appeals i n  Ju l y  1981 

on t h e  bas is  o f  t h e  evidence he had heard i n  May 1979 when he had 
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made orders which were quashed by  t h e  order  o f  McMahon J.  

A f t e r  rese rv ing  judgment f o r  some days, he announced on t h e  

20 J u l y  1981, apparent ly w i thout  g i v i n g  reasons, t h a t  he was 

a l lowing t h e  appeals, Counsel f o r  t h e  Co. Co, thereupon inqu i red  

o f  t h e  Judge i f  he was f i nd ing  as a  f a c t  t h a t  t h e  lands were 

m a n i f e s t l y  unsu i tab le  fo r  a c q u i s i t i o n  as a  dump and he r e p l i e d  i n  

t h e  a f f i r m a t i v e .  

It was i n  those circumstances t h a t  an app l i ca t i on  fo r  

c e r t i o r a r i  t o  quash t h a t  f i n d i n g  was made by  the  Co. Co. The i r  

pr imary complaint was t h a t  t h e  Judge, a c t i n g  on t h e  same evidence 

a t  both hearings, having decided t h e  appeals i n  favour o f  t h e  

landowners a t  t h e  f i r s t  hearing on a  p a r t i c u l a r  ground, had no 

j u r i s d i c t i o n  a t  t h e  second hear ing t o  decide the  appeals again 

i n  favour o f  t h e  landowners bu t  t h i s  t ime  on an e n t i r e l y  d i f f e ren t  

ground. A f t e r  a  cond i t iona l  order  o f  c e r t i o r a r i  had been granted 

and a f te r  cause had been shown by  t h e  landowners (bu t  no t  by 

t h e  Judge), Gannon J. a1 lowed t h e  cause shown and discharged t h e  

cond i t i ona l  order. 

It i s  from t h a t  decis ion t h a t  t h e  present appeal has been 

taken by  t h e  Co. Co. The s o l e  ground argued before us was 



whether Judge Fawsitt  acted w i t h i n  j u r i s d i c t i o n  when at  the ""I 
I 

second hearing he again allowed the landowners' appeals, but  f o r  m 

a reason which, although the evidence was t h a t  given a t  the 
"1 

f i r s t  hearing, was a t  variance w i t h  t ha t  given a t  the f i r s t  

I I 

hearing. 

Gannon J. held i n  effect tha t ,  these appeals having been 
1 

"1 
recommitted (apparently without ob ject ion)  t o  Judge Fawsi tt, i t  j 

was not  on ly  cor rect  but  necessary f o r  him t o  reassess the 1 
evidence i n  accordance w i t h  the lega l  r u l i n g s  given i n  the 

judgment o f  McMahon 3.  (a  copy of which presumably was before m 
I 

Judge Fawsi t t )  and t o  reach whatever conclusion he thought proper, 

provided it was supported by evidence, even if the reason given 
"I 

f o r  t h a t  conclusion was d i f ferent  from the reason given at  the 
T 

f i r s t  hearing. 
r q  

I am o f  the  same opinion. We must assume tha t  a t  the  second I 

hearing Judge Fawsitt  had due regard t o  the  judgment of 1 
McMahon J. He thus approached the  evidence from a d i f f e r e n t  1 
standpoint.  he f a c t  t ha t  he reached the  same conclusion, bu t  "i 

f o r  a d i f f e r e n t  - and t h i s  t ime v a l i d  - reason cannot be said t o  "i 
ind ica te  any wrongful exercise o f  j u r i s d i c t i o n .  So long as he had 7 
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