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Judment of Mr. Justice Idurphy delivered the 3rd day of Deoember, 1984. . .. 

The sumaons ip thiq-matter was issued on the 3rd of October; served 

on the 8th October and returned before the Master o f  the High Court on the 

24th Ootober, 1984. In accordance with the relevant H i g h  court practice 

a r e a t i o n  the summons was put izt the Court list for the first motion day 

thereafter, that i s  t o  say, the 26th October, 1984. The practice 

direction then required:- 

nThat parties must on that occasion attend and submit such evidence 



"or  argument as they  s e e  f i t  as t o  whether the case is one 

appropr i a t e  f o r  t h e  High Court t o  e x e r c i s e  i t s  j u r i e d i c t i m  under 

.. 
one o r  o t h e r  of t h e  above A c t s  o r  whether i t  i s  a case  which should 

be  r emi t t ed  to t h e  C i r c u i t  Court o r  D i s t r i c t  Court." 

M r .  S h a t t e r ,  S o l i c i t o r ,  w h i l s t  denying t h a t  any onus l a y  on t h e  

p l a i n t i f f  t o  e s t a b l i s h  t h a t  i t  was an  a p p r o p r i a t e  c a s e  t o  b r i n g  i n  t h e  

High Court  argued as follows:- 

1. The only  j u r i s d i c t i o n  of t h e  High Cour t  to  remit a n  a c t i o n  to t h e  

C i r c u i t  Court  o r  t h e  D i s t r i c t  Court i s  t h a t  provided f o r  i n  Order 49, 

Rule 7, of  t h e  Rules of the Supe r io r  Courts .  

2. mat Rule has  no a p p l i c a t i o n  u n l e s s  one o r  o t h e r  of t he  p a r t i e s  t o  

t h e  proceedings a p p l i e s  t o  t h e  High Cour t  t o  r e m i t  t he  proceedings. 

As no a p p l i c a t i o n  t o  remit had been brought  by t h e  defendant  t he re  w a s  

no j u r i a d i c t i o n  ves ted  in- the Court  t o  remit the  proceedings. 

3. Even i f  t h e  Court  were t o  d i spense  w i  th a motion t o  remi t  i t  would 

n o t  be a p p r o p r i a t e  t o  e x e r c i s e  t h a t  power because:- 

( a )  doub t s  might e x i s t  as to the  c o n s t i t u t i o n a l i t y  of s o  much of 

t h e  above Acts a s  gave t o  t h e  C i r c u i t  Cour t  t h e  power to ba r  a 

epouse from his/her home f o r  an unlimited period or t o  g r a n t  

custody of a c h i l d  f o r  a per iod  which w a s  unl imited.  (This  



argunent  as r e fe r red  t o  but not pressed.); 

(b) proceedings should be remit ted only " i f  the Hi@ court  should 7 

not consider  the  ac t ion  o r  proceeding f i t  t o  be proseouted i n  

the  High Courkn ( a s  t h e  Rule expressly provides and as the  - 

Supreme Court has affirmed by an Order made i n  my, 1984 in - 
matrimonial proceedings between Y.T.T. and B.T. ) and i t  coulC 

m 

not be said t he  present p r o c e e d i q s  were not f i t  t o  be s o  

1 
prosecuted; 

1 
( 0 )  i t  was undersirable  t h a t  the p a r t i e s  should be burdened with 

9 
eosts in r e l a t i o n  t o  proceedings under the above mentioned 

g c t s  i n  the C b c u i t - c o u r t  and addi t ioaa l  c o s t s  5.n r e l a t i o n  1 

t o  f u r t h e r  procee-s between the same p a r t i e s  i n s t i t u t e d  by 7 

the p l a i n t i f f  here in  as pet i%ioner  f o r  a divorce a mensa e t  

thoro in t he  Eigh c o u r t .  
m 

4. That the  High Cour t  p rac t ice  d i r e c t i o n  hereinbefore re fer red  t o  d id  
r=l 

not (nor,  by implicat ion,  did the decis ion of Mr. Jus t ice  knnon in 
1 

B. and q. del ivered on the 16th of pebruary, 1984) a f f e c t  o r  extend - 
the j u r i s d i c t i o n  of t he  High Court t o  remit procee-s t o  the C i rcu i t  

r l  

C o u r t  o r  the Dis t r i c t  Court. The prac t ice  direction asoresaid was, or 

eo the argument went, "a mere verba l i sa t fon  of Order 49, W e  ?n. 
"7 

- 
1 



5. If and t o  t h e  c s t e n t  t h a t  the  d e c i s i o n  i n n .  and H. and t h e  p r a c t i c e  

- d i r e c t i o n  a f f c c t c d  any change i n  law o r  procedure  t h e  change o r  a l t e r a t i o n  

., 
is  on ly  o p e r a t i v e  as and f  r o n  t h e  d a t e  on  w l ~ i c b  t h e  surnc~ona i s  l i s t e d  

b e f o r e  t h e  Judge.  Accordingly-, as a n  i n t e r l o c u t o r y  motion was brought  

b e f o r e  t h e  p r o c e e d i n g s  were l i s t e d  b e f o r e  t h e  Judge  t h a t  t h a t  s t e p   as 

u n a f f e c t e d  by t h e  new procedure  and t h e  C o u r t  h a v i n g  s e i s i n  o i  t h e  m a t t e r  t o  

t h a t  e x t e n t  s h o u l d  n o t  e x e r c i s e  i t s  d i s c r e t i o n  - i f  any d i s c r e t i o n  does  

e x i s t  - t o  r e n i t  i t  t o  t h e  C i r c ~ t  Cour t .  

K h i l s t  c o u n s e l  for t h e  de fendan t  had r e l i e d  on t h e  d e c i s i o n  i n  

R.  and R. and t h e  p r a c t i c e  d i r e c t i o r ,  a t  t h e  stage when t h e  i n t e r l o c u t o r y  

a p p l i c z t i o n  was b r o u g h t  and a rgued  t h e n  that it  was n o t  a n  a p p r o p r i a t e  

- 
m a t t a r  f o r  t h e  C o u r t  t o  d e a l  w i t h ,  t h e  problem which a r o s e  a t  the 

i n t e r l o c u t o r y  stage was r e s o l v e d  o r  d e a l t  w i t h  by d i f f e r e n t  means. I n  f a c t  t} 

d e f e n d a n t  gave a n  u n d e r t a k i n g  n o t  t o  e x o r c i s e  v i o l e n c e  towards h i s  wife  b u t  

d i d  s o  on  t h e  express t e r n s  t h a t  h e  d e n i e d  e m p h a t i c a l l y  t h a t  he had e v e r  been 

,mi l ty  of v io lc r . ce  towards  h i s  wi fe  and  t h n t  t h e  undertzlcing was withou t  

p r e j u d i c e  t o  h i s  argument t h a t  t h e  p roceed ings  were n o t  n p p r o p r i r t e  t o  be 

d e a l t  wi th  i n  t h e  High C o u r t .  The motion d i d  n o t  proceed f u r t h e r  a t  t h a t  



s t a ~ ~  because i n s u f f i c i e n t  n o t i c e  had been g iven  t o  t h e  d e f e n d a n t  and 

t h e  C o u r t  d e c l i n e d  t o  a b r i d g e  'the fimo hav ing  r e g a r d  f i r s t  t o  t h e  - 

d i f f i c u l t i e s  which t h e  d e f e n d a n t ' s  c o u n s e l  had i n  t h e  t i n e  a v a i l a b l e  t o  

o b t a i n  t h e  n e c e s s a r y  i n s t r u c t i o n s  and secondly  t h e  a t t i t u d e  which t h e  . 

d e f e n d a n t  toolr w i t h  r e s r d  t o  t h e  a l l e g e d  t h r e a t  of v io lence ,  

However on  t h e  h e a r i n g  o f  t h e  a p p l i c a t i o n  pursuant  t o  t h e  p r a c t i c e  

d i r e c t i o n  c o u n s e l  f o r  t h e  def  andan t ,  b l i s s  Dunne, exp la ined  tlla t t h e  

d e f e n d a n t ' s  v iew at t h a t  sta,ge was t h a t  t h e  remiss ion  of e i t h e r  o r  bo th  

of t h e  p roceed ings  t o  t h e  C i r c u i t  Cour t  might r e s u l t  i n  a d d i t i o n a l  

expense and d e l a y  and a c c o r d i n g l y  was n o t  i n  his i n t e r e s t s .  I t was made 

c l e a r  t h a t  t h e  de fendan t  f e l t  t h a t  under no c i rcumstances  should h e  

be l iab le  f o r  t h e  amount by which t h e  High Cour t  c o s t s  exceeded t h e  
1 

C i r c u i t  C o u r t  c o s t s  b u t  s u b j e c t  t o  t h a t  he was not  e x p r e s s l y  a p p l y i n g  t o  

.- 
have t h e  matter r e n i t t o d .  I t  was f o r  t h a t  r eason  t h a t  no motion had 

been i s sued .  

To t h a t  e x t e n t  i t  may be s a i d  t h a t  b o t h  p a r t i e s  are c o n t e n t  t h a t  

t h e  p roceed ings  shou ld  be l i t i s t e d  i n  t h e  High Court .  

I t  seems t o  me t h a t  t h e  f i r s t  q u e s t i o n  w h i c h  I have  t o  r e s o l v e  is 

whether t h e  d i s c r e t i o n  which I an called upon t o  e x e r c i s e  a t  t h i s  stage 

o r i g i n a t e s  i n  t h e  3ulea of t h e  S u p e r i o r  C o u r t s  o r  d e r i v e s  from some other 



, I l n v i n ~  r c m r d  t o  t h e  i n t e r e s t s  of t h e  p a r t i c u l a r  p a r t i e s  t o  th6se  - 
* 

proceed ings  and t h e  a t t i t u d e  which they have adop ted  resy:ectively I have 

n o t  had t h e  aclvantsge of any argument o r  d e b a t e  w i t h  regard  t o  t h e  

a1 t c r n a t i v e  approach- to t h e  problem. However, a l t h o u g h  t h i s  n e c e s s a r i l y  

makes my t a s k  more d i f f i c u l t  it d o e s  n o t  s e e n  t o  me t h a t  i t  would excuse  

me from d e c i d i n g  t h e  i s s u e  which has  f a r  r e a c h i n g  e f f e c t s  f o r  many p o t e n t i a l  

l i t i g a n t s  and n o t  o n l y  t h o s e  i n v o k i n g  t h e  p r o v i s i o n s  of t h e  v a r i o u s  A c t s  

r e l a t i n g  t o  Family  Law. 

I n  h i s  d e c i s i o n  i n  3. and 9. ( d e l i v e r e d  on t h e  1 6 t h  February ,  1964) 

N r .  J u s t i c e  Cannon ( i n  t h e  p e n u l t i n a t e  p a w  of t h e  t r a n s c r i p t  of h i s  

judgment) e x p r e s s e d  h i s  c o n c l u s i o n  as f ollov.vs:- 

"For t h e s e  r e a s o n s  I am o f  o p i n i o n  t h a t  i f  and when and i n s o f a r  as 

o t h e r  c o u r t s  of f i r s t  i n s t a n c e  e s t a b l i s h e d  by l a w  have j u r i s d i c t i o n  

i n  matters o f  Fmr i ly  Law ar.d c u s t o d y  of c h i l d r e n  and maintenance o f  

t h e  n a t u r e  under c o n s i d e r a  t i o n  i n  t h e s e  p roceed ings  i t i s  competent 

f o r  t h e  9 i g h  Cour t  t o  d e c l i n e  t o  e n t e r t a i n  a p p l i c a t i o n s  f o r  o r d e r s  

o b t a i n a b l e  i n  such o t h e r  c o u r t s  o r  t o  remit t o  such o t h e r  c o u r t s  

f o r  h e a r i n g  a p p l i c a t i o n s  b rought  i n  t h e  High C o u r t  which are w i t h i n  

t h e  j u r i s t l i c t i o n  of such o t h e r  c o u r t s  .I1 



f t seems t o  me t o  be c l e a r  beyond ques t ion  t h a t  the  learned  Judge wsrs 

9 

r ccomis ing  t h a t  t he re  e x i s t e d  i n  t h e  High Court i n  c e r t a i n  c i r c u ~ s t a n c e s  

'9 

a power o r  d i s c r e t i o n  t o  d e c l i n e  t o  e n t e r t a i n  c e r t a i n  mat te rs  .and t h a t  

'"7 
such poamr o r  d i s c r e t i o n  was a l t e r n a t i v e  t o  and independent from the r i g h t  

t o  remi t  i n  accordance wi th  the  Rules of t he  Super ior  Courts.  Indeed i n  CI 

the concluding paragraph of h i s  judgnent the  learned  Judge made no re ference  

t o  the well  e s t a b l i s h e d  power t o  remit bu t  emphasised t h e  e s i s tonce  of the 
Fr) 

a l t e r n a t i v e  power i n  the fo l lowing  t e r n s  : - 
1 

"The High Court may accept  o r  d e c l i n e  to  accept  f o r  hea r ing  i n  - 
accordance wi th  i t s  own procedures claims f o r  r e l i e f  of t h e  na tu re  

rC1 

set out  i n  t he  p l a i n t i f f 1  s originating ~umrnons.~ 

7 

Indeed i t  seems t o  me t h a t  the p r a c t i c e  d i r e c t i o n  a l ready  r e f e r r e d  t o  

F1 

was designed t o  provide j u s t  t h a t  procedure to which M r .  J u s t i c e  Cannon 

- 
was r e f  e r r i n g  i n  the passage from h i s  judgment quoted above. f n 

accordance w i t h  t h a t  p r a c t i c e  d i r e c t i o n  every  summons c la iming  r e l i e f  under 

t h e  Acts i n  which t h i s  matter  i s  e n t i t l e d  o r  any of them must be r e f e r r e d  t o  
m 

t h e  Court f o r  t h e  purpose of enab l ing  t h e  Court t o  dec ide  on the  evidence 
IT 

and argument submitted t o  i t  whether i t  i s  a n  appropr ia te  case t o  be - 
e n t e r t a i n e d  by the High Court.  That indeed i s  the  matter  t h a t  came before  

p"7 

me and, as I say, I do not  be l i eve  t h a t  I can excuse mysal f  from the  duty  



of e x e r c i s i n g  t h a t  f u n c t i o n  on t h e  grounds t h a t  b o t h  p n r t i e s  arc c o n t e n t  

t h a t  t h e - m a t t e r  shou ld  remain i n  t h e  High Court .  lndeed i f  n e i t h e r  

- 
p a r t y  submi t s  any "evidence o r  argumentsv - as t h e  p r a c t i c e  d i r e c t i o n  

e n v i s a g e s  - t o  s a t i s f y  t h e  Cour t  t h n t  t h e  p a r t i c u l a r  c a s e  p o s s e s s e s  some 

s p e c i a l  f e a t u r e  which would i n d i c a t e  t h a t  j u s t i c e  might n o t  be  done t h e n  

i t  would be  r e a s o n a b l e  t o  i n f e r  t h a t  t h e  matter d i d  n o t  p o s s e s s  any such 

f e a t u r e .  

Having r e g a r d  t o  t h e  f a c t  t h a t  t h e  Family Law ( l ia in tenance of Spouses  

and C h i l d r e n )  Act 19776 e x p r e s s l y  provided ( i n  S e c t i o n  23 t h e r e o f )  t h a t  

t!le High C o u r t ,  t h e  C i r c u i t  C o u r t  (on  a p p e a l  from t h e  D i s t r i c t  C o u r t )  

and t h e  D i s t r i c t  C o u r t  should  c r?ncur ron t ly  have j u r i s d i c t i o n  t o  h e a r  nnd 

d e t e r m i n e  p roceed ings  alder S e c t i o n s  5,  6 ,  7 and 9 of thz t .L \c t  and 

s u b s e q u e n t l y  t h e  F a n i l y  Law ( P r o t e c t i o n  of Spouses and C h i l d r e n )  A c t  1981 - 
d e f i n e d  t h e  words " t h e  Court"  as used i n  t h a t  Xct as meaning " t h e  C i r c u i t  

Cour t  o r  t h e  D i s t r i c t  Court"  ar.d t h c n  went on t o  p rov ide  i n  e f f e c t  tl1.1t 

tlie form of r e l i e f  g r a n t e d  under S e c t i o n s  5,  6, 7 and 9 o f  t h e  1976 . ~ c t  

might  be g r a n t e d  by  "theCourt ' '  wi th  no r e f e r e n c e  t o  any e s p r c s s  

j u r i s d i c t i o n  of t h z  Zi;-h C o u r t  t o  den1 c o r x u r r e n t l y  w i  t i 1  t hosc  matters 

t h a t  i n d i c a t e d ,  as i.r. J u s t i c e  ~ a r i n o n  hZs a l r e a d y  p o i n t e d  o u t  i n  t h e  Fl. and :I. 



case, a c l e a r  i n t e n t i o n  on the  p a r t  of t h e  O i r u a c l ~ t a s  t h e t  such a p p l i c a t i o n s  

""1 

shou ld  be made i n  t h e  f i r s t  i n s t a n c e  t o  t h e  ' ~ c u r i  o f  l i m i t c c i  l o c a l  

j u r i s d i c t i o n .  

m 

There  are many cases i n  which t h e  O i r e a c h t a s  has i n d i c a t e d  a s i m i l a r  

cl) 

i n t e n t i o n .  An obv ious  exau~ple  would be  t h e  Landlord an& Tenant Act 1931 

which c o n f e r r e d  upon " t h e  Court' ' far  r e a c h i n g  and, perhaps  by r e f e r e n c e  t o  

then  a c c e p t e d  c o n c e p t s  of c o n t r a c t u a l  and p r o p e r t y  law, r c v o l u t i o n z r y  powers ,, 

e n a b l i n g  " t h e  Cour t "  t o  e n s u r e  s e c u r i t y  of t e n u r e  t o  a wide r a n g e  of t e n a n t s  
mq 

of u rban  p roper ty .  The A c t  d e f i n e d  " t h e  Cour tv  (see S e c t i o n  5) as nean ing  
'7 

t h e  C i r c u i t  C o u r t  a d  n ~ d e  no  e x p r e s s  r e f e r e n c e  t o  any j u r i s d i c t i o n  i n  t h e  

1 

High Cour t  t o  e x e r c i s e  s i m i l a r  polyers. Again t h e  Yiorkn~en' s Compensation 

-7 

A c t  1934 d e f i n e d  t h e  t r i b u n a l  which m s  t o  e x e r c i s e  and d i d  e x e r c i s e  t h e  

"1 

impor tan t  powers c o n f e r r e d  by t h a t  A c t  as b e i n g  " t h e  Circuit Cour tv .  Vihils 

e 'T 
i t  might be s a i d  t h a t  tk v a r i o u s  C o u r t s  Acts have froin time t o  time evinced 

a n  i n t e n t  on  t h e  p a r t  of t h e  l e g i s l a t u r e  t h a t  claims i n  c o n t r a c t  and t o r t  

f o r  sum below a s t i p u l a t e d  f i g u r e  s h o u l d  b e  brought  i n  a Court  of l i n i  ted v 

j n r i s d i c t i o n  r a t h e r  t h a n  i n  t h e  High C o u r t ,  t h e r e  i s  no doubt  a d i s t i n c t i o n -  

c o u l d  be made betwean t h a t  t y p e  of case on  t h e  o n e  hand and c c s e s  r e l a t i n g  - 
t o  t h e  n;strirnon.ial l e g i s l a t i o n ,  the  Lacd lord  and Tenant 4cts and t h e  

C1 

Worhcen's Compensation Code where the  l e g i s l a t i o n  i t s e l f  o n l y  contemplated 

rr7 



t h e  exercise of t h e  j u r i s d i c t i o n  by t l ~  CCicui t Court and no t  b y  t h e  High 

- 
Court. 

- 
Should then  t h i s  Court g ive  e f f e c t  t o  t he  i n t e n t i o n  of the  Oireachtas  

a s  expressed. i n  l e g i s l a t i o n  v a l i d l y  and c o n s t i t u t i o n a l l y  enacted? . 

I have no h e s i t a t i o n  i n  answering t h a t  ques t ion  i n  the a f f i r m a t i v e .  

That enswer alight be j u s t i f i e d  s l ~ o l ~ t l y  by say ing  t h a t  i t  i s  proper f o r  

one organ of the S t a t e  s e t  up unc!er t h e  Cons t i t u t ion  to r e spec t  t he  a c t i o n s  

and wishes of ano the r  such organ. More f u l l y ,  however, i t  must be 

recognised t h a t  i n  accordance with A r t i c l e  36 of the C o n s t i t u t i o n  the 

Oireachtas  i s  bound t o  e n a c t  l e g i s l a t i o n  r e g u l a t i n g  i n  accordance w i t h  the 

law ( among o t h e r  t h ings )  t h e  cons ti t u t i o n  and o rgan i sa t ion  of the Courts  

and t h e  d i s t r i b u t i o n ,  j u r i s d i c t i o n  and business  among the  Courts.  The 

enactment of l e g i s l a t i o n  involves  t he  cons ide ra t ion  of and the 

s e l e c t i o n  f ron  a v a r i e t y  -of methods of providing f o r  t h e  needs of the  

persons a f f e c t e d  by the  l e g i s l a t i o n .  The l e g i s l a t i v e  process  i t s e l f  as 

ordained by t h e  C o n s t i t u t i o n  r e q u i r e s  t h a t  the legislation should be 

considered by  the e l e c t e d  r e p r e s e n t a t i v e s  of the people and i n  p r a c t i c e  

the Oi reach ta s  h a s  a v a i l a b l e  t o  it a l l  t he  resourcee of t h e  permanent 

admin i s t r a t i on  i n  a s s e s s i n g  t h e  na tu re  and e x t e n t  of the problems t o  be 

reso lved  and t h e  e x t e n t  of t h e  resources  which could be made a v a i l a b l e  f o r  
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t h a t  purpose. I n  connection with the l eg i s l a t i on  involved i n  - 

"T 

the present applicat ion,  1 would readily assume tha t  the appropriate 

1 research was undertaken t o  establish how, where, and a t  what coat ,  

m both f inanc ia l  and economic, matrimonial and family disputes might 

best be deal t  with and the nature of the f a c i l i t i e s  which could and '7 

should be made avai lable st different  venues t o  deal with l i t i g a t i o n  
m7 

touchhg on these matters. No doubt consideration has been given 
ms 

t o  the number of cases which are expected t o  a r i s e ;  the sens i t ive  
(51 

nature of l i t i g a t i o n  r e l a t i ng  t o  family matters; the need f o r  
'7 

court-room and anc i l l a ry  f a c i l i t i e s ;  provision of l ega l  a id  in 

P9 

dif ferent  areas  and the ava i l ab i l i ty  of psychiatr ic ,  counselling 

("1 

and other paramedical o r  supportive systems. It seems t o  me t ha t  
.- 

m 

the only circumstances in which the Court would be j u s t i f i ed  i n  

departing from the procedure envisaged by the l eg i s la tu re  would 

be where the High Court was s a t i s f i e d  t ha t  i n  the circumstances 

of a pa r t i cu la r  case t he re  was a serious danger t h a t  jus t ice  

would not be done if that  Court declined t o  exercise the 
m 

ju r i sd ic t ion  vested in i t  by .the Constitution i n  r e l a t i on  t o  t ha t  - 
par t i cu la r  case. 

m 



y;hi 1st t h c  p o i n t  was made and emphasisad t h a t  a p e t i t i o n  had been 

p r e s e n t e d  on  bell31P of tllc .wife  i n  a d d i t i o n  a d  p r i o r  t o  t h e  p roceed ings  

b rought  under  t h e  v a r i o u s  Ac ts  i n  which t h i s  matter i s  e n t i t l e d ,  no 

ar,qment was a d d r c s s e d  t o  t h e  C o u r t  as t o  why t h i s  p rocedure  was n e c e s s a r y  

i n  t h e  p r e s e n t  c a s e  o r  i n  what r e s p e c t  t h e  f a c t s  a l l c g e d  d i s t i n g u i s h ~ x l  t h i s  

c a s e  from any o t h e r  unhappy mat r imonia l  mat te r .  The a f f i d a v i t  sworn 

by t h e  p l a i n t i f f / w i f e  i n  t h e s e  p roceed ings  on t h e  4 t h  of October ,  1954 

shows t h a t  t h e  mar r iage  took p l a c e  i n  F e b r u r y  , 1966: t h a t  t h o r c  a r e  

t h r e e  c h i l d r e n  of t h e  marringe: t!13t d i f f i c u l t i e s  e x i s t e d  from t h e  e a r l y  

d a y s  of t h e  mar r iage :  thn t t h e  husband en-ged i n  l o n c  b o u t s  of s i l e n c e  

a p p a r e n t l y  i n t e r s p e r s e d  w i t h  p e r i o d s  o f  v e r b a l  abuse  d i r e c t e d  towards t h e  

p l a i n t i f f .  I t  is a l l e g e d  t h a t  i n  1981 t h e  husband e x e r c i s e d  p h y s i c a l  

v i o l e n c e  towards  t h e  w i f e  .and s i n c e  t!len - o r  perhaps  e a r l i e r  - has  mzide 

i n a d e q u a t e  f i n a n c i a l  p rovPs ion  f o r  h e r  and t h e  fami ly .  Indeed t h e  

immediate b a c k p o u n d  to  the p e t i t i o n  and the proceed ings  a p p e a r s  t o  have 

been t h e  f a i l u r e  o f  tile husband to  procure o r  pay f o r  an  adequa te  supply 

of c e n t r a l  h e a t i n g  o i l  o r  t o  arrsn,Pe t o  have the  t e l e v i s i o n  i n  t h e  f a m i l y  

home repaired. 1 t i s  t h e  w i f e ' s  c a s e  t h a t  t h e  amount r e q u i r e d  t o  s u p p o r t  

h e r  and the c h i l d r e n  would be a sum of X301-871, per  week o v e r  a:~d above 

h o l i d a y s ,  car r e p a i r s ,  house m n i n t m a n c e ,  house i n s u r a n c e ,  r epo i  rs and t h e  
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e d u c a t i o n a l  fees of  h c r  dnugl i ter  which are C1136-00 p e r  y e w .  The sum 

m 

s o  c a l c u l a t e d  is. i n  a d d i t i o n  t o  t h e  p rov i  s i o n  o f  accommodation and the  

1 

psynsn t  of t a x .  As a p i n s t  that need t h e  p l a i n t i f f  c o n ? l s i n s  t h a t  i n  

m 
t h e  f i v e  weeks n o r t .  p r i o r  t o  t h e  s w e a r i n g  of t h e  srf f i d a v i t  s h e  rece ived  

t h e  sum of f350-00 o n l y .  Vihilst  t h e s e  a l l e g a t i o n s  a r e  s e r i o u s  and the  c o I l c c r  

of t h e  wi fe  e n t i r e l y  unders tandab le  i t  is u n f o r t u n a t e  t o  have t o  recognise  - 
t h z t  compla in t s  of t h a t  n a t u r e  would n o t  d i s t i n g u i s h  t2e p r e s e n t  case from 

rs? 

many o t h e r s .  I c a n n o t  s e e  ally q u e s t i o n  of f a c t  or law - indeed ,  a s  I s a y ,  
!-I 

none h a s  been a d v e r t e d  t o  - which would s u g g e s t  t h a t  t h e  f  n i l u r e  of t h e  

r"7 

High Court  t o  a c c e p t  and e s e r c i s e  j u r i s d i c t i o n  i n  this case might r e s u l t  

T 

i n  a d e n i a l  of j u s t i c e .  

Cml 

I n  t h e  c i r c u m s t a n c e s  i t  seems t o  m e  t h a t  the a p p r o p r i a t e  c o u r s e  is  

e-7 

t o  d e c l i n e  t o  e x e r c i s e  t h e  i n h e r e n t  o r  c o n s t i t u t i o n a l  j u r i s d i c t i o n  of t h e  

Cour t  t o  de te rmine  t h e  i 'ssues i n  t h i s  case and t o  l e a v e  t h e  p a r t i e s  t o  rn 

pursue  t h e i r  remedies  i n  t l ~ o s e  C o u r t s  on  which t h e  O i r e a c h t a s  h a s  express lym 

c o n f e r r e d  j u r i s d i c t i o n .  
r) 


