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Zudmnent of  Kr. Zastice Rarrinaton delivered the loth dev of F s b r c z r ~ ,  198c 

7 
The p la in t i f f s  are T w t e e s  of the 3eclaration of "9t, Settlement and 

Deed of Release :ad Veristion set out a t  (1) zbove. Ir! these proceedirss t f i e F  

seek to have d e t e d n e d  certain questiors and matters a r i s i n ~  i n  r e l a t i o n  to 9: 

d i s t r i b u t i o n  of the funds comprised i n  the Trusts ~ n d  i n  the ezecu'tion of  the- 

Trusts i n  the events which heve happened, d e t g d n e d  by this C o u r t .  Each T 

defendant is a benef i c iary  or potential beneficiarg o r  a member of a class of 
T 



b m 6 f i c i a f i e s  o r  p o t e n t i a l  b a n e f i d a r i e a  end t h e  p l a i n t i f f s  seek r e p m s e n t ~ t i  

o r d e r s  i n  respec t  of a na rber  of the defendants and clasaea of b s n e f l c i a r i c s  

o r  p o t e n t i a l  b e n e f i c i a r i e s .  

The p r i n c i p a l  i e sues  arising on the  administrat ion of the s a i d  Trusts e 

X i l l  have all.eady been l i t i g a t e d  i n  proceedin- e n t i t l e d  The nor the rn  Eark eD 

0th- P l a i n t i f f s  and -el Csrm F. Al len  and 0th- Defendants (1978 Po. 

481 s ~ ) .  I n  his judgment in that case ,  ubich m a  delivered on t h e  1 8 t h  d ~ y  

Julr, 1979, Rr. Jup,tice C I ~ O C  dealt with a l l  the main issues arising, i n  the 

evea t s  r h i c h  have happen&, in the  a d r d n i s t r a t i o n  of the Trnsta of t h e  s a i d  

S e t t l ements  and W i l l  and,  by his order  of the  same date ,  enswered the varioae 

quest ions  vbich were put t o  him. Theee proceedings raise c e r t a i n  s a b s i d i m  

i s s u e s  W c h  f a l l  t o  be decided i n  t h e  l i g h t  of the  s a i d  judgnent end order.  

The sa id  judgment s e t s  out  the beckground t o  t h e  present cese m d  reaches  

c e r t e i n  zbcclxof.er,s rhieb I r e s p e c t f u l l y  adopt, I t  i r  unnecessary f o r  me 

t o  go i n t o  these mat te r s  i n  this j a d p e n t  w h i c h  should b regarded only a s  en 

sddeadum t o  the  jadgnent of K r .  Justice Cannon. 

I t  i s  however necessery t o  refer t o  c e r t a i n  bsckground f a c t s  to nake 

my judgment cmprehensible  . 
The Tmste i n  m s p e c t  of vhich t h e  a ~ s i s t m c e  of the Court was 0 d d n a l  

sought are mfsrred t9  i n  tbe t i t l e  hereof  and r a y ,  nore simply, be referred 



(1)  The Declaration of Trust, S e t t l e ~ e n t s ,  and Deed of Release a d  Y a r i a t i ~ a  

m 

cmprised in - 

( a) The David Allen 1919 aettlement 

(b;) The Dad& Allen 1923 e e t t l e o e n t  

'T 
( c )  The DaPid Allen 1924 settlement and 

(d)  The David Allen 1925 settlement and 9 

The Trasta o f  the F i l l  of the l a t e  David Allen d a t e d  the 19th dey 
"I 

of D e c e ~ b e r ,  1924 and a Codicil there to dated the 10th day of Augnst, 
'-7 

The said D a v i d  Allen died on the 29th day of September, 1926 end Pmba .l: 

of h is  said W i l l  i s s a e d  forth of the Principal Probate Registrg on the 29th 4 :? 

1 

of A p r i l ,  1927. 

"I 
The s e i d  David Allen l e f t  him s a a v i n g  his widow, Ada L i l l i a n  Lllen Y 3 

died on the 3rd day of  Hmch, 1338 and tvo sons Eric and D e v i d  and one dau&"b~ 

k y .  A 1 1  of these children, of whom b y  was the last wrviror ,  died withocA+ 

David  J d o r  snd hmy being unmarried. Asiy died on the 24th day of P e b r u a ~ ~  

David Allen Senior, and hie  uife,  were both members of large f d l i e s .  O 

David Allen Senior was one of a f a s i l ~  of seven children., Erg A l l e n ,  h o s e  
1 

naiden name raa Cook and who w a ~  an AustraUan, was one of  f i f t e e n  chi ldren* 
m 



bro thers  and s i s t e r s  of the t es ta to r .  

The third nand  defendzzt, Owen C b r l e s  Cook, i s  a son of Charles Senry 

The f i r s t  named defendant, Semuel Carson F, Allen, i s  the only ch i ld  

l i d n q  a t  the  da te  of Kiss b y  Allen's dea th  of predeceased b r o t k r s  and . . 

. . 
s i s t e r s  of David Allen Senior. . . . . . . . . 

The second named defendant, Daphne Joan l a n h ,  i s  a daia~hter of llaurice ' .  

T.V. Allen deceased. xho was a son of Robert Eenrjr Allen, A brother  o f  the 

t e s t a t o r ,  and the  Court made an Omer appoint ing her to  r e p r e s e n t  the 

grandchildren l i v i n g  a t  t h e  date  of the death of Eiss Amy h l l en ,  of deceased 

Cook deceased who is  e son of  Charles Cook deceased, a bro ther  of  N r s  Allen, 

and tbe Court made an Order allowing her t o  represent  the grzndchildren l iv ing  

e t  Kiss A l l e n ' s  death of Oeceased bro thers  an6 sisters of Mrs Allen. 

The fourth nmed defendant, Xichael Clive Tyrone Allen i s  a son of 

Geoffrey Yichze l  A l l e n  deceased, who is  a son of the s e i d  Raurice T.'n'. A l l e n  

decezsed , and the Court eppointed him ts reoresent t h o  r jr~et-grand ch i l i ren  

living a t  the  death of N i s s  Allen of the  bro'.hsrs and sisters of the t e s t a to  

o r  his wife. 

The fifth named d e f e n d a t ,  Eerie L i l l i a n  Cook, is a daughter of JoIii~ 

Valentine Cook deceased, who was a b ro the r  of Yrs Allen an-he Court e ~ p o '  

her  to represent  the chi l2ren l i v i n g  a t  Y i s s  Al len 's  death of bro%hers a d  



The said Order of Kr. Justice Gannon answered the questions raised in the I 

A.  I n  re la t ion  t o  the M d s  subject t o  t h e  trusts of the indenhrea [ 
mentioned in the title hereof ,  that hrelve h e n t i a t h a  rere to be 

distributed aaong the next-of4fl.n of David Allen deceased (the 

testator) xho e M d e d  his daughter. A w e s  Amy Leonora A l l o n  

( ~ i r s  ~ l l e n )  r h o  died  on the 24th day of P e b m n ,  1977; five 
I 
! 

hent ie ths  among the ncrt-of-ldn of Irs  Allen, the wife of the '9 

t e s t a t o r ,  d o =  Uving at the date of death of Etas Allen; 

and three twentieths saoeg the Charitable Institutions therein 
1 

referred to. 
1 

B. I n  m l a t i o n  t o  .the funds comprised i n  the general residuan =Sta te .  - 
of the s a i d  David Allen deceased, that a share of four tenths r a s  to 

'-7 

be distribnted anong the children or grandthildren ( l iv ing  a t  

'-I 

K5.s I-l len's death) of the deceased teststor; and that  a share of 

7 
three tenths was t o  be distributed among t h e  children and grandchi1 r 

(1ldng a t  Hiss Allen's death) of the deceased bmthers and s i8 tero  

of the deceased's vife. 9 

The fiescendants Of brothers and sisters of both the testator snd his  , 



1 

d f e  enti t led t o  tho general rosidaary c s t s t e  &re tnus .- 

r' 
i 

of relationship, a s  at  tbe date of  Kiss Lllen'e death on the 24th of Fsbnrayr, i 

/- 
I 1977 neither the deceased nor h i s  rife had my brother or sister lirixig. 

J i 
P 

I t  re8 further provided i n  the said Order that the testator included 
1 

r in h i s  intentions e l l  hi3 brothers axid s i s t er s ,  hnd not o n l ~  those alive a t  the 

( 

I 
P time of hie death, 12- entitbment r ight  be trsced, and the same considerations 

P 
I are to be cpplied in r e l e t i o n  to  persons claining to  benefit by reletionship 

p t o  h i s  rife , altbough i n  both ceses the dste of  E i s s  Allen18 death, and not the 
i 

F" date of the death of the deceased, i s  to be the date on d i c h  those persons 

As p ~ d o u s l y  s tated &Ae testator had three children, ell of uhon died 
I"" 
I 

vi thout issue,  the last swiping child Xias Allen having d i e d  on the 24th dey G 

7 
February, 1977 and & elaee of persons entitled to b e e f i t  i a  t o  be ascertrined 

r 
i a t  that date. 

Ds-viC h l l e ~  Senior had three brothers and three s i s t e r s ,  all of ahor 
I 

predeceased Xiss illen, and only one brother, Willia. Edward Allen, h e d  a child 

surviving st the d a t e c f i b d e e a o f  Kiss Allen, naaely S m e l  Carson F. Alle l  3~ P. 

nmed defendant here in .  This cest is  pf;nzi@y c oncermd, not ~ 5 t h  Trns t3 of ' 
m W i l l ,  of the eeid Davld Allen Senior but of the Trusts of the vaT.lous mttleaen' 

m refermd t o  in the t i t l e  hereof. Kr. J ~ e t i c e  Cannon rae concerned v i t b  the 

Trusts of both Yill and Settlenent.  The significance o f  th'e Y i l l  for the 



p u r p o o s  of this case i a  t h a t  David Allen Senior, ~Zlo waa a qua l i f i ed  

m 

B d s t e r ]  apparently d r a f t ed ,  o r  had a par t  i n  d ra f t ing ,bo th  his Ylll and s c m  

n 

at  l e a s t ,  of the  verious deeds of settlement. 

rn 

A t  page 2 of his unreported jadgaent K r .  J u s t i c e  Cannon states  as foll K 

"9 :The eettlement deeds a m  fire i n  number in th ree  of which dated 

C1 respec t ive ly  the 6th  December, 1923, 28th November, 1924 and 

-14th Angnst, 1925 the t ee t e to r  uas the  a e t t l o r  u i t h  his %re= c h i l d r m  

as t r u s t ee s ,  m d  Fn the o the r  two dated the  25th Apr i l ,  1919 end the , 

14th Angast, 1925 t h e  three children are theme lves  s e t t l o r s .  The Y i l l  
4-l 

of the t e s t a t o r  m e  executed on the 19th  Dece~be r ,  1924 and one codicil  
m 

the re to  execute6 on the 10th  A u g u s t ,  1925. The wording and form of 
m 

d z f t i r y  of the i n s t rmen tae reca t ed  i n  1924 and 1925 seem to  =e to be 

F1 

ettrl b u b b l e  t o  the one draftsman f o r  a l l  of thm. The content  and 

r9 

n a k x ~ x  cf the d i spos i t i ons  i n  a l l  these instruments executed i n  1924 

m 
and 1925 seem to me to  be a t t r i b u t a b l e  to  the  same udnd haPiw the se 3 

I n  hie  judment and order  Xr. Jnstice Cannon h e l d  t h a t  so far a s  the -. 

t e s t a t o r ' e  general  residuary e s t a t e  uaa concerned t h a t  chi ldren and grand- - 
children, l i v i n g  a t  the death of Rise Allen, of deceased brothere and s i s t e r s  

II 

of David A l l e n  Senior end h i s  u i f e  r e =  e n t i t l e d ,  per  s t i r p e s ,  i n  ce r t a in  
0 



I t  rao s u m t t e d  on behalf of the grandchildren of deceased brothers a& 

s i s t e r s  of David Allen Senior and h i s  wife that the settlement and the j u d p n t  

and order of Kr Justice Garmon s f f e c t i o g  them should be interpreted to produce 

a siniler resu l t .  k 
In his s a i d  order #r. Justice Cannon held that, in the events which have f 

hsppened, the funds governed by the said Deeds of Settlement are distribateble 

as f ollors that ia to sey - 

"1. Twelve tventieths thereof anong the nert-of-kin of David Allen, 

vho survived h i s  daughter k n e s  drcy honors Allen who 2ied on the 

24th day of Feblvary, 1977. 

2. Five twentieths thereof among the next-of-kin of Krs Ada L i l l i a ~  

h l l e n , t b  vi& of the s s i d  David Allen, vbo k-ere l i v i w  st the date of 

t he  deatb of the said Hiss Allen. and 

3. Three tventieths thereof among the Charitable or Benevolent 

Objects oh lne t i  tu t ions  mentioned i n  the said Deed of re l ea~e  and 

variation. 

A t  this stage i t  m y  be convenient t o  r e f e r  to the twelve tventieths 

of the hrad which were t o  go to the next-of-kin of David Allen as the "Allen 

Estateu and to the five tventieths of the hrnd vhich were to go to the mrt-f 



of Krs Allen us t h e  wCook g s h t e R .  C1 

Ae t o  the  Allen es ta te  i t  might be thought that the  only problem renaia 

was t o  enquire uho uere the  next-of-kin of David Allen rho survived his d a w :  
rrnl 

k n e s  Amy Leonora Al len  who died on the 24th February, 1977. The tern "next- 
0 

ldnn  i s  a term of m- and, of course the,% e r e  rales f o r  a sce r ta in ing  uho 
Fn 

are the next-of-kin i n  any p r t i c u l a r  s i t u a t i o n .  In  t h i s  case Hr. Justice 

rn 

Cannon has he ld  that the next-of-kin of David d l l e n  are t o  be aecerteined as c 

-I 

the 24th day of Februaly, 197. 

The r e l e v a n t  part of the s a i d  Deed of s e t t l e m e n t  of t h e  14th  August, 1 9 2 ~  

reads aa fo l lows - 
"Lr23 in cam all of than the  said Eric P-llen, b y  Allen and D a e d  Allen - 
Juzior shall die witbout leaving a c h i l d ,  c h i l d r e n  o r  grandchild o r  

ml 

grandchildren ( including poethaatoris c h i l d r e n )  then the s a i d  Corpus d 
o r  c a p i t a l  of  o r  r epresen t i rq  the s a i d  s t o c k s ,  shares  and i n r e s b e n t e  1 
s e c a r i t i e e  and monies shal l  be i n  trust t o  pap and divide  Oaelre 1. 
twen t ie ths  thereof among the blood r e l a t i o n s  of t h e  a e t t l o r  and f i v e  

twent ie ths  t h e r e o f  m o n g  the blood relations o r  ( s ic )  his wife L i l l i a n  

- 
Allen i n  snch shares and pmportions a s  the e n m i r o r  of then; the s a i d  

w 
Eric Allen,  Amy Allen and David Al len  J u n i o r  s h a l l  by deed o r  deed8 

revocable o r  i r r evocab le  o r  by W i l l  o r  Codic i l  appoint  and i n  defaul t  of 



I'  and sub jec t  t o  any such a n p i n t w n t  anong the  next-of-kin of the 

s e t t l o r  and of t h e  said L i l l i a n  Allen living a t  the  da te  of the 

surpivor  of the sa id  S r i c  Allen, Amy Allen  and David Allen Junior  i n  

accordance v i t h  t h e  S t a t u t e s  f o r  the d i s t r i b u t i o n  of  the personal 

e s t a t e s  of i n t e s t a t e s  such next-of-kin i f  m o p  t b n  one t o  tsko ea tenas* 

i n  common t h e  ehares uhicb they w i l l  have taken under the same S t a t u t e s w .  

The seid Eric  Allen, Amy Allen and David Al len Junior  a!l died without exerc i s i t  

the said power of appointment. I n  the events  which heve happned therefore i t  

amars t o  no that the  next-of-kin of David Al len Sen ior  are t o  be asserteined e 

of the 24th day of February, 1977 i n  accordance wi th  the relevtint  r u l e s  f o r  the 

d i s t r i bu t i on  of t h e  personel  e s t a t e  of i n t e s t a t e  persons,  and this, of course, 

i s  what Xr. J u s t i c e  Cannon's Order mezns. 

If t h i s  i n t e r p r e t a t i o n  i? correct  then i t  i s  conmon case t h ~ t  the person 

e n t i t l e d  to  the  re leven t  twelve t-,;entieths of t he  s e t t l e d  ? s t a t e  i s  Sazuel C a s c  

F. Allen e s  the only c h i l d  l i v i n g  a t  the  dats of ?Jiss Al len ' s  decth of 

predeceescd brntf.9rz nnd sisters of 3 2 7 - d  .:13.-r: 3en ior .  

(see Successicz Act 3.965 Section 75 sub-3ection 2; 7 William 111 

Chapter 6; Pe tt  .v. P e t t  1 Salk p.250; 1 Peere Williams p.25 .) 

I do no t  think one can c r i t i c i s e  this r e s u l t  bp reference t o  the 

t s s t a t o r t  s Wi 11 as  the wordinq of tho t e s t s t o r l a  w i l l  is q u i t e  d i f f e r e n t  and 

contains no r e f o r e ~ c e  t o  t he  S t a t u t e  of D i s t r i bu t i ons .  



The Cook Etitets 1 
The sane line of rtreeoning mst apply to rtscerhining the nest-of-kin 

of Ir,m Allen living at the h t e  of the death of  her dau&ter  &my vho died of ths I 
24th day of February, 197'7. T~ey ere the children Livirq st Kiss Allen's death :I 
of Zmthera end a inters  of #rs Allen wbo predeceased Misa hllen and uho, 71 
in these proceedings, are represented by the fifth n a ~ e d  defendant Ksrie lillill 

I I 

A l l  Krs Allen's brothers and sisters predeceased Hiss b y  Allen bat a , 

problsa arises in relation to  X i a s  Edith Cook and Kiss Elisabeth Cook rho a n  v 

children of Ere  Allen's brother B r t h r  Bert= Cook deceesed. 
n? 

All E r s  b l l e s q s  brothers end sisters res ided  i n  ~wtralia bat extensive 
m 

enquiries zude by the plslntiffle solicitors hsve fa i l ed  to locate % i t h  and 

'-7 

Elizabeth Cook. These ladies  were last heard of as having moved from E s s k  1 

r7 

t o  Vestern Anstrdia i n  the ebrly  1950'8 but they have bad no cousunication 

9 

with sny other me~bers  of their  f d l y  since then. If they were now 

slim they would both be over 90 ao that, if living, they would have been ia?h 

eighties a t  the Cate of the death of Kiss k g  Allen on the 24th Februery, 1- 

In the circumstaccea it appears to me to  be eafe t o  assme tbat both these, 

lad ies  dled, rlthout i s sue ,  prior to the death of X i s s  Lmy Allen on the 
C-) 



- 12 - 
Apparently the s u m  t o  d i c h  these two l a d i e s ,  if l i v i n g ,  vould be 

e n t i t l e d  c o l l e c t i v e l y  under the s e t t l e n e n t s  and tbe P i l l  would no t  exceed the , 

sum of U5,000. Y,y decision t o  sssume t h a t  both l a d i e s  died before the dea th  

of X i s 8  4ey Allen i s  made e a s i e r  by reason of the  f a c t  t h a t  the  Trustees  have, 

very  properly, taken out  a bond Ln the  sum of E25,000 Kith t h e  Aibernien 

Insul-ence Co~pany Limited to  indemnify the tx-aatees i n  a sum n o t  exceeding 

E25,030.agaFnst any claim brought on behalf of these ladies. A s ,  hoxever, 

this bocd is f o r  the proteet i03 of benef idar ies  of the Cook e s t a t e  I W n k  i t  

p r o p r  t h a t  t h e  cos t  of t he  bond should be borne by the  Cook Estate under the 

se t t lements  gld under t h e  W i l l  and no t  by the Allen Estate. 

Ey earners t o  the  var ious  issues r a i s e d  i n  the spec i a l  indorsement of CIS: 

vonld there fore  be as fo l l ovs  - 

( a )  As regards  twelve twent ie ths  of the P y s t  Amds compfised i n  the abo. 

mentioned hyst - 

(a) Ssznrel Carson F. Allen is entitled as the  only next-of-kir: 

of Devid Allen deceased l i v i n ~  a t  the  death  of  H i s s  &pes hE: 

h o n o r s  Allezl t o  twelve h e n  t i e t b s  of the trust fnad 

conprised i n  the above mentioned t roa t s .  

(b) As mgarda the f i v e  twent ie ths  of the trust m d  cmpriaed i, 

the above m~nt ioned tmsts - 



(a) t h e  p l e i n t i f f s  are a t  l i b e r t y  t o  d i s t r i b u t e  t h e  s a i d  

'I 

hmtls as i f  Ed i th  Cook and El izabeth  Cooke had died 

I 

without iesne befors  t h e  s a i d  Hiss Allen. 

1 
(b) Children l i v i n ~  a t  Miss A l l e n ' s  death of brothers  end 

1 

s i s t e r s  of H r s .  Allen who had died before Kiss Allen,  

are e n t i t l e d  a6 next-of-kin of Krer  Allen t o  f i v e  7 

tuen t i e ths  of the  s a i d  trust fund equa l ly  as tenants 1 ; 

2. The p l a i n t i f f s  a r e  a t  l i b e r t y  t o  distribute th ree  t en ths  
"9 

of the  iaads comprised i n  t h e  g e n e r a l  res iduary  e s t a t e  of the 
"7 

K i l l  and Codici l  of t h e  t e s t a t o r  n m e d  i n  the  t i t l e  hereof es 
rrl 

i f  E d i t h  Cook and Elioabe th Cook had died m r r l e d  p r i o r  to  I;. 

7 

dea th  of E h s  Allen. 

1 

3 The Court makes the fo l lowing o r d e r s  - 

(a) an Order t h a t  t h e  defendant  Owen Charles Cook be 
T 

appointed t o  r e p r e s e n t  f o r  the purpose of this matteT 

and i n  this cause the grandchildren l i v i w  a t  the 7 

death of &pee Ary Leonore Allen (here inbefore  r e f e q p  

t o  8s Xise ~ l l e d  rho ,d ied  on the 24th F e b m r S I ~  1417 1 

of bmthers ane s i s t e r s  of Allen &o predeceased - 
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Kise Xl l en .  

(b) An Order t ha t  the  defendant nephne Joan Mamh k eppoir tf  

f o r  l i k e  purposes t o  represen t  the q r ~ n d c h i l d r e n  l i v i , n ~  ' 

a t  the death of K i s s  Allon of dece~3ed b ro tk s r s  snd 

s i s t e r s  of the t e s t a t o r .  

(c)  An order t h a t  tho defendcat  Fichael  Clive Tyrone Xllen 

do represent for l i k e  purposes the  grandchildren l i v i n g  

a t  the  death of K i s s  Allen of brothers  end sisters of tF-e 

t e s t e t o r  or  of the  u i f e .  

(d) An order t h s t  the defen2.ant Marie L i l l i a n  Cook be 

appointed f o r  l i k e  purposes t o  =?re sen t  the chi ldren 

l i v i n g  a t  F i s s  Al len ' s  death of b ro thers  and s i s t e r s  of 

Krs Allen wha predece~sed  K i s s  Allen. 

4. L ibe r ty  t o  apply. 




