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SU 
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, AN13 IN TEE MATTER OF AN APPLICATION OF MORMLJR LIMITED 

~udgmegt of Mr. Justice Mchhhon d d i v o r e d  t h e  l e t  February 1984 

T& applicant appl ied to the Dubl in  Cixouit Cour t  for a declaration 

under aection 15 of the ktoldcating Liquor Aot 1960 tbt  certain predsea  

whioh $he applioant proposed t o  construct at Woodlawn Park Estate o f f  the 

Fbhouse Road in the Civil Parish of Tallaght and County of Dublin would 

be f i t  and convenient to be l icensed a8 a publ io  house for the sale of 

in toxioating liquora if comtruc tsd in accordance w i t h  the plan8 

accompbying the application and on the site ahown thereon. Far the 

applioation to eycoeed it wus necessary for the applicant t o  satisfy t h e  

C o u r t  t-kt the applicant would be entitled to o b t a i n  a licence for the  

new pr&niaes under Section 13 of the Intoxicating biquor Act 1960 as 

amended by Seation 20 of the Intoxicating Liquor A c t  1962. 

seotion 20 (2) (a) of the Intoxicating Liquor Act 1962 provides:- 

"An application t o  the Circuit  C o u r t  under Section 13 of the 
*. 

dot of 1960 shall not be allowed ia reapeot of premises 

i l tua te  less than 1 mile measured by the shorteat  public 



thoroughfare  from premises i n  r e s p e c t  of wr..ich t h e r e  is 

i n  fo roe  a l i c e n c e  t h a t  was f i r s t  g ran ted  on o r  be fore  t h e  

4 t h  day of  July 1960 and is of t h e  same charac  e r  as t h e  

l i c e n c e  t h a t  would &dl t o b e  gran ted  i f  t h e  app l i ,  a t i o n  

were allowedv. 

llhe only o b j e a t i o n  taken  t o  t h e  a p p l i c a t i o n  w a s  by 158 

Super intendent  o f  t h e  Garda Siochana on the  grounds t h a t  t h e  new 

premises would be s i t u a t e  l e s s  than 1 mi le  measured by t h e  s h o r t e s t  

p u b l i c  thoroughfare  from another  premises Delaney's p u b l i c  house 

which w a s  admi t ted ly  t he  n e z r e s t  p u b l i c  house with a l i c e n c e  granted 

on o r  be fo re  t h e  4 t h  of J u l y  1960. The C i r c u i t  Court judge 

upheld t h e  o b j e c t i o n  and t h e  ques t ion  whether he was r i g h t  i n  doing 

80 i s  t h e  on ly  i s s u e  i n  t h i s  appeal .  

The d i s t a n c e  of t h e  new premiaes from Delaneyts  pub l i c  house 

by publ io  road is  a few yards  more than  a mile. There a r e  two 

ways of g e t t i n g  from Delaneyla t o  t he  new premiaes by depa r t i ng  

from t h e  pub l io  road and t h e  i s s u e  before  me i s  whether e i t h e r  of  

these  ways i a  a pub l i c  thoroughfare w i th in  Sec t ion  20 ( 2 )  ( a )  of the  

The s i t e  of  t h e  new premises a d j o i n s  a Tesco supermarket and 



t h e  des ign  of t h e  new premises p rov ides  f o r  e n t r y  by a r i g h t  of way 

over t h e  c a r  p a r k  a t t a ched  t o  t h e  supermarket. The r i g h t  of way has 
# 

been aaquired by t h e  app l i can t  from t h e  supermarket owners. It i s  

pos s ib l e  t o  s h o r t e n  t h e  d i s t ance  from Delaneyfs  t o  t h e  new premises 
'. 

t o  a few yards  l e s s  t han  a mile  by t ak ing  a shor t -cu t  ac roso  t h e  

super@rket  car park  i n s t e a d  of u s ing  t h e  r i g h t  of r a y  t o  t h e  

designed entrance.  It i a  aontended by t h e  Super intendent  of t h e  

Garda Siochana that t h i s  approach t o  t h e  premises is a pub l io  

thoroughfare.  

1"6, I am s a t i s f i e d  f o r  two reasons  t h a t  persons  pass ing  over  t h e  

c a r  park t o  t h e  new premises would no t  be us ing  a pub l i c  thoroughfare. 

In t h e  f i r s t  p l a c e  a3 t h e  new premises is no t  y e t  i n  ex i s t ence  t h e  

pub l i a  i s  no t  pa s s ing  t h a t  way and I have no evidence t h a t  t h e  

ownera of t he  supermarket would permit  t h e  c a r  park  t o  be used by 

t h e  pdb l i c  f o r  any  purpose o t h e r  than a c a r  park f o r  customers of  the  

P" 

$eaondly I am s a t i s f i e d  t h a t  t he  c a r  park i s  no t  a thoroughfare. 

It i s  n o t  p o s s i b l e  t o  pa s s  through t h e  c a r  park  t o  any o t h e r  place.  

A thoroughfare must be  a passage o r  way through. The conaiae 

Oxford d i c t i o n a r y  ( 6 t h  ~ d i t i o n )  d e f i n e s  thoroughfare  as:- 



f *A road  o r  s t r e e t  o r  p a t h  open a t  bo th  ends e s p e c i a l l y  

P one th rough  which much t r a f f i c  passesM. 

The o t h e r  way from Delaneyls  which a l s o  measures a few yards  

s h o r t  of a mi le  invo lves  l e av ing  Firhouse Rood and t ak ing  a s h o r t  

cu t  through a new housing e s t a t e  named Woodlawn Park and over  a 

pathway between t h e  s i t e  of t h e  new premises and an  a d j o i n i n g  p e t r o l  

f i l l i n g  s t a t i o n  and over p a r t  of t h e  Tesco c a r  park  o u t s i d e  t h e  

a p p l i c a n t  1s r i g h t  of way. The foo tpa th  is p a r t  of t h e  supermarket 

p roper ty  and is  provided by Tesco f o r  pedestrian acces s  t o  t h e  c a r  

park  and thence  t o  t h e  supermarket. It i e  n o t  a thoroughfare 

because it is p a r t  of t h e  supermarket p rope r ty  and does no t  provide 

a way t o  any o t h e r  place.  Th i s  way has a f u r t h e r  d e f e c t  as a 

pub l i c  thoroughfare.  I n  pass ing  through Woodlavm Park it involves  

pass ing  over  u n b u i l t  on ground not  l a i d  ou t  by t h e  e s t a t e  developers  

a s  a road o r  passage. Th is  ground s e p a r a t e s  t h e  ends of two 

cul-de-sac roads  on t he  e s t a t e  and over i t  t h e r e  a r e  s ips  of a 

pathway having been worn and some rough concre te  paving has been 

placed on p a r t s  of  i t .  Thore was no evidence t o  show who used 

t h i s  p a t h  b u t  t h e  a p p l i c a n t ' s  a r c h i t e c t  be l ieved  i t  was used by 

r e s i d e n t s  of  one of t h e  cul-de-sacs as a shor t -cu t  t o  a bus s t o p  on 
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Firhouse Road. There was no evidence of publ ic  user of t h i s  path 

and I doubt i f  such user  as may have occurred by the  r e s iden t s  was 

s u f f i c i e n t  t o  j u s t i f y  c a l l i n g  i t  a thorouglhfare. 

I-' It l a  not  necessary f o r  the purpose of t h i s  decis ion t o  decide 

whether publ io  thoroughfare i n  the  Act of 1962 means a way which r 
I 

t he  publ io use i n  f a c t  o r  i s  confined t o  a way which the publ ic  ha8 

r 
a pos i t ive  r i g h t  t o  use. I a m  s a t i s f i e d  t h a t  ne i the r  of the  two 

waya suggested by the  Superintendent of the Garda Siochana is a 

publ ia  thoroughfare within the meaning of the  Act and the appl icant  

i s  e n t i t l e d  t o  the  dec lara t ion  sought. 
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