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P l a i n t i f f s  

-and- 

i. 
FUNCIS CU'kLDI  
PHILIP CAYXLDI 
Air D ELlLP-dETH BOWES 

Defendants 
I : 1 

: f 
Judgment of Plr. Justice OtHanlon d e l i v e r e d  t h e  10th  day of 

i i 
I (  

February ,  1 984. 

The two above-en t i t l ed  sets o f  proceedings have been 

dealt with together  a t  a l l  otageo. The same Defendants 

feature i n  both. a c t i o n s ,  and the  P l a i n t i f f s  a r e  l i m i t e d  1 i 
,: t 
! i 

:! 1 . .' ! 
: 
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companies w i t h  common U i r e c t o r s  and Shareholders .  I n  t h e  

f i rs t  a c t i o n  pos se s s ion  i s  nought of premises  a t  No. 5 Clare 

Lane, i n  t h e  C i t y  o f  Dubl in ,  t oge the r  wi th  n r r e m s  o f  r e n t  

and meane r a t e s ,  and i n  t h e  second a c t i o n  pos se s s ion  i s  

sought  of p a r t  o f  t h e  premises  known as Nos. 27 and 28  C la r e  

S t r e e t ,  i n  the  C i t y  o f  Dublin,  t o g e t h e r  wi th  a f u r t h e r  c la im 

f o r  r e n t  a r r e a r s  and mesne r a t e s .  

when t h e  a c t i o n s  came on f o r  h e a r i n g  i n  t h e  month of  

June, 198), nome p re l im ina ry  d i s c u s s i o n e  took p l a c e  between 

c o u n ~ a l  wi th  a view t o  e e t t l c u o n t .  Var ious  u t t e r s  were 

touched upon i n  t h e  course  01' t h e s e  d i s c u s s i o n s ,  b u t  they 

were p r i n c i p a l l y  concerned with t h e  c la im f o r  a r r e a r s  of 

r e n t  - a f i g u r e  i n  t h e  r e g i o n  of C%0,000 b e i n g  suggested by 

Counsel  r o r  trle UeLeridani~ and  u !'igure i n  t h e  r eg ion  of 

C40,000 beillg sugges t ed  by Cuu~lac l  l o r  t h e  P l z i n i i f f s .  

K composite s e t t l e m e n t  oi' both s e t s  of  proceedings  was 

I 
e r~v isageu  by both p a r t i e s ,  and  t h e  n e g o t i a t i o n 3  proceeded on 

I"" j / l 
I 

t h i s  b a s i s .  liel'rrerrce w i t s  lilauo in ttle cou r se  of t h e s e  
"m ! 1 

P 

r 

d i s c u s ~ ~ o r r u  t o  o t h e r  u o l t t r l - u  ut~rcll  h a d  cnurea concern t o  : i 
' 1 

: i 
: I 

1 

I I=' 3 

' : 
t h e  leuuuru.  Arlotller l i u t i  tcd culnpnny , d a t a  t e s  1-lanwement , !  

4 ' 
r :  



and Uevcloymcnt Agency Limi ted ,  which was a s s o c i a t e d  w i t h  

Aramaic Limited and Mespi l  L imi ted ,  has been involved i n  a I / 
1 

proposa l  made i n  t h e  y e a r  1973 t o  buy o u t  t h e  i n t e r e s t  of 

t h e  Defendants i n  t h e  s a i d  two ~ ~ r a r n i s e s  a t  C lz r e  S t r e e t ,  and 1 
1 

t h e  Defendatlts claimed t o  be e n t i t l e d  t o  f o r f e i t  a d e p o s i t  
i 
I 

1 
I 

of C10,UOU paid t o  them on t l ic  t occasion.  The P l a i n t i f f s  i n  

I d /  - 
t h e  e jec tment  p roceed ings  were d i ~ s a t i s f i e d  a b o u t  t h i s  ! 

1 
I 

development, and also abou t  o t h e r  m a t t e r s  connected wi th  t h e  
m I . i 

u s e r  of t he  demised premises  by t h e  Defendants .  I a m  1 1  
: I . ! 

v a t i a f i e u  on t h e  ev idence  i n  the  p r e s e n t  c z s e  t h a t  t h e s e  . , 
: ! 

I I 

wtt;eru wel.o ment;ioned by Counuel i'or t h e  P l a i n t i f f s  i n  t h e  

: I 

o u t  by Counsel f o r  t h e  l)eSelldurlts. I have t h e  impress ion i : 

~ 

I 

t h a t  t h e  first d r a f t  r e u a  as 1ollows:- 
' I '  
i .  

. I 

course  01' t h e  d iocusv ions  abour; tire p o s s i b i l i t y  or' s e t t l i n g  
I 
! I I  

1 ,  
1 t 

I 

" F u l l  and f i n a l  s e t t l e m e n t  o 1' a l l  matters and ; ~ c t s  in 
d i s p u t e  between t h e  p a r t i e s : -  

t h e  proceedings  which were 1 1  3 t c c  f o r  h e a r i n g  on t h e  15th  
m 

1 
I 

\I dune,  19UJ. i - I 

.;'\ . - 
\ L  ~ v e n t u a l l y ,  agruecictlt wag ~ ~ e t t c h e d  on ti settlement f i g u r e  

I 

r - .  and on o t h e r  t e rms  O X  s c t t l e u ~ o r i t ,  and a Fiemorrinctun was w r i t t e n  

1 
i i i 



( 1  ) Payment o f  C31,000 by Defendants t o  P l a i n t i f f s  
payable as t o  & I  0,000 on Friday 17/6/83 
balance of C21,000 on Friday 15/7/83. 

(2)  Adjourned t o  15th J k y ,  1983 f o r  Mention." 

This wae not  completely acceptable  t o  Counsel f o r  the  

r/ '1 
P l a i n t i f f s ,  and on h i s  suggest ion the Memorandum was i 

I 

r l  expanded by Counsel f o r  t h e  Defendants, so  t h a t ,  i n  i ts  

1 f inal  form, i t  read as follows:- 
P 

l lPu l l  and final se t t l emen t  of  a l l  ma t t e r s  and a c t s  i n  
d i spu te  between the  p a r t i e s  i n  these  proceedings:- 

( 1 )  Payment of 6=31 ,000 by Defendants t o  P l a i n t i f f s  
payable as t o  C10,OUO on Friday 17/6/83 
balance of E21 ,000 on Friday 15/7/83. . . 

: * 

(2) Adjourned t o  15th July 1983 f o r  Mention. 
If a l l  monies paid D i s m i s s .  
I f  a l l  moniee no t  paid: on r e s p e c t i v e  da tes .  

(a) Order f o r  possession 

( b )  Balance of monioe outstanding Decree being 
damages f o r  breach of covenant." 

The Ifiemorandum i n  t h a t  form was signed by both Counsel 

J and da ted ,  15th June, 1983. 

I I 

 he sum of C10,OUQ was paid  by t h e  Defendants t o  the 
I 

P l a i n t i f f s  on the  17th  June, 1983. The next  development was 1 
] : 
t . . 

t h a t  t h e  Y l a i n t i f f e  Aramtlic Limited served Notice of 

determinat ion of Lease dated 2 j r d  June, 1983 on the Defendants, -1 



i n  r e spec t  of t h e  s a i d  premises a t  Nos. 27 and 28 Clare  S t r e e t ,  

Dublin, i n  r e l i a n c e  upon a l l e g e d  breach of covenant by the 

l e s s e e s ,  having r e fe rence  apparent ly ,  t o  t h e i r  p a s t  u s e r  of 

the  premises,  and proceedings were commenced by Asta te  Managenent 

and Development Agency Limited a g a i n s t  t h e  Defendanto t o  enforce 

the  Agreement made i n  1973 f o r  t h e  a c q u i e i t i o n  of the  

Defendants' i n t e r e s t  i n  tile sa id  premises. 

r i The Defendants took t h e  view that a l l  t h e s e  mat te rs  had 4 

i 
: i 

been disposed of by means of the  Se t t lement  concluded on the . . . . . ) : ,  

15th  June, 1983, and t h a t  it was a breach of t h e  P l a i n t i f f s '  .I . . 

, , 
k . 

o b l i g a t i o n s  under t h a t  agreement t o  re-open these d i spu tes .  I I 

! :  
Acting upon t h i s  b e l i e f ,  they withheld payment of the sum of I 

,' - 

C21,000 which they hncl agreed to pay on Friday,  15th  July, 
I 

i 
I 

b e e  i d .  
! i 

I 
I I 

- - The P l a i n t i f f s  now move trle Court t o  g ive  e f f e c t  t o  the  . I  I 
( I  . I 

terms o f  the se t t l emen t  negot iated on t h e  15th  June, 1983, by I '  

4 

making an Order f o r  possess ion  of both s e t s  of premises a g a i n s t  
. i I : 

f I 

t h e  Defendants, and the  Del'er~dants counter  by saying t h a t  t he re  
: I 

:i : 



p l a i n t i f f s  which has deprived them of the  r i g h t  t o  enforce 

the  remaining terms i n  t h e i r  own favour. 

I 
To determine the  outcome of t h i s  a p p l i c a t i o n  it is : I  

' I  

necessary t o  dec ide  what was meant by t h e  agreement concluded ,I 
i 
I 

on the  1 5 t h  June, 1983 and the Counsel who were a c t i n g  f o r  the I 
i 
I 

p a r t i e s  on the  oa id  occasion were c a l l e d  an w i t n e ~ s e s  t o  say  ! 
, 

claims vhich were being l i t i g a t e d  between the  p a r t i e s  a t  t h a t  

I " " .  
I : ' I. 

$ .  

. 
time and I canrlot cons t rue  the docluuent as precluding or i: 

i. 

! I .  -- 
what they had i n  mind when s i g n i n g  the  Memorandum on behalf  

i ,  

t 
I 

of t h e i r  r e s p e c t i v e  c l i e n t s .  

L i n h i b i t i n g  e i t h e r  the YLninti1l.a o r  r;s t a t e  llan~lgevlent and 
I 

P ,  I Uevolop~oent Agency Limited l r o u ~  rillsrrl(; subuoqucntly a g a i n s t  I 
1 

r" t he  Defendants the  claims which were brought forward s h o r t l y  
: ; 
i /. i i i i 

The document i t a e l f  seems c l e a r  enough t o  me. The 

. , 
a f t e r  the ejectment proceedings had been s e t t l e d .  : 1 

i .  
f ' 
; 1 am q u i t e  prepared t o  accept  tho evidence of Counsel who 

F' i / 

P 

7 .  

I 
I :: ; i I 

ac ted  f o r  t h e  Defendants a t  that time, t h a t  he believed he 

I"" 
1 1  

. I , , 

was g e t t i n g  agreement t o  t h e  w i t h d r a w a l  of a l l  claims against 
: i 
I : 
i !  

8 .  

i ' 
I ' 

i nco rpora t ion  i n  i t  of t h e  c lause ,  ' ' in  these  proceedingst1, 
. 
i 
: L 

appears t o  me t o  confine the  terms of se t t l emen t  t o  t h e  ' 1  
t . 



i I 
h i s  c l i e n t a  up t o  t h a t  d s t e ,  inc luding  any claim t h a t  t he  1 I I 
covenant as t o  u s e r  had been breached, o r  t h a t  they had 

I 
I 

wrongfully f o r f e i t e d  t h e  depos i t  paid t o  them some years  ago 
4 i 

by an  a s s o c i a t e d  company. 1 a l s o  accep t  t h a t  t h i s  view of 

t h e  e f f e c t  of t h e  agreement was not  s - b r e d  by Counsel f o r  
i I 

I 
1 

P I the  P l a i n t i f f s ,  s o  t h e r e  was an element of  mutual mistake 

 his, however, i s  n o t ,  i n  my opinion,  s u f f i c i e n t  t o  

v i t i a t e  the  agreement i n  the circumstances of  the  p resen t  

case.  I a m  of opinion t h a t  t he  p a r t i e s ,  through t h e i r  

r 

! 

Counsel, concluded an  agreement f o r  s e t t l e a e n t  of the i j  

: 
a c t i o n s  which were before the High Court on the  1 5 t h  June, 

i 'i 
1985, and t h a t  both s i d e s  intended that a l l  the terms of ' i  

involved i n  t h e  t r a n s a c t  ion. 

tigreerner~t ohould be incorporated i n  the  w r i t t e n  memorandum 
I 

! 
which was uigned by Counsel on tihat d a t e .  There is, the re fo re ,  ' 1  . r 

I"" no scope f o r  urging,  as blr.  Xellliy did on behalf of t h e  I I 
1 I 

Derelldants, t h a t  t h i s  could be regarded as one of those 1 1  
i 

s i t u a  ti0119 where r c o l l a t e r a l  o r a l  agreement ex is ted  s i d e  by 
1 

s i d e  with a w r i t t e n  agreement which did not  contain a l l  t h e  1 ' 

terms agreed between t h e  p u r t i e o .  That being so ,  the m i t t e n  
I I 9 I 



agreement,  is i n  my op in ion ,  b ind ing  upon t h e  p a r t i e s  

a cco rd ing  t o  i t s  e x p r e s s  terms,  u n l e s s  t h o s e  terms a r e  

! 
ambiguous and u n c e r t a i n .  1 do n o t  cons ide r  t h a t  t h i s  s h o r t  I 

l 
and s imple  memorandum is v i t i a t e d  by ambigu i ty  o r  u n c e r t a i n t y .  

I 
I 

I n  t h i s  s i t u a t i o n ,  a l t hough  one p a r t y  t o  t h e  agreement 
I 

I I- 1 
may say  t h a t  it doe:, n o t  express  what h e  i n t ended ,  I am of 

9 
) 1 . - opin ion  t h a t  b o t h  p a r t i e s  remain bound by t h e t e r m  of t h e  

w r i t t e n  document. . 1 %  

~ l i l c k b u r n  J. m i d  i n  Smith v H u ~ h e s ,  (1871) LR 6 QB 597, 

"If, whatever a man's r e a l  i n t e n t i o n  may be ,  he  s o  
conducte h imse l f  that a reasonable  man would b e l i e v e  
that he u a s  asvenf i r lg  t o  t h c  terms proposed by t h e  
o t h o r  p a r t y ,  and  t-hat o t h e r  p a r t y  upon t h a t  b e l i e f  
e n t e r s  i n t o  t h e  c o n t r a c t  wi th  h im,  t h e  man t h u s  
conduc t . ing himsel t '  would be equally bourld as i f  he  
had in tended  t o  a g r e e  t o  the  other p a r t y ' s  terms." 

I 
Poll.ock GU s u i d  i n  Cornish v  ~ibin{<ton,  ( 1 8 5 9 ) ,  4 H. & ' : I  

I 

"If any pe r son ,  by a course  o f  conduct  o r  by a c t u a l  
cxpre3s ions ,  s o  conductu :lirnself t h a t  a n o t h e r  may 
r ea sonab ly  i n f e r  t h e  e x i s t e n c e  of  a n  agreement . . . . 
whether t h e  p a r t y  i n t e n d s  t h a t  he  should  do s o  o r  
n o t ,  i t  h a s  t h e  e i r e c t  t h a t  t he  p a r t y  u s i n g  t h a t  
language o r  who has s o  conducted h i m s e l l ,  cannot  
a f t e r w a r d s  gainsay the reasonable  i n f e r e n c e  to be 
drawn from h i s  words o r  conduct,"  

111 Ulay v P o l l a r d  and Plorr ia ,  ( 1  930) 1 KB 628, whore 

; ! 
one p a r t y  s igned  an agreement f o r  dis:3olutioli  of a 1 ) 



p a r t n e r s h i p  without r e a l i s i n g  that it bound him t o  indemnify 

1 '  
t he  o the r  p a r t n e r  i n  r e s p e c t  of past a r r e a r s  of r e n t ,  he was . i 

I 
I 

' I  

held by the  Court  of Appeal i n  England t o  b e  bound by the 
; I 

1 

terms o f  t h e  w r i t t e n  docuinent evell though the o r a l  agreenent 

reached between t h e  p a r t i e s  on ly  r e l a t e d  t o  f u t u r e  r e n t .  

Ycrutton LJ said: 

l 1 ~ s  a general r u l e ,  mistake as t o  tho l e g a l  e f f e c t  of 
what one i s  s ign ing ,  when one has  r ead  t h e  document, 
does not  a v a i l :  s e e  per  Homilly, hilt, i n  Powell v Smith. 
It would be very dangerous t o  a l low a man over t he  
age o r  l e g a l  infancy  t o  escape from t h e  l e g a l  e f f e c t  
o f  a document he has, a f t e r  reading  i t ,  signed, i n  the  
absence of an  express  mtsrepresenta t ion  by the  other 
p a r t y  of t h a t  l e g a l  e f f e c t . "  

Having regard  t o  these  legal p r i n c i p l e s ,  I nave come t o  ! ,a 

; I 

t h e  conclusion t h a t  the  Defendants a r e  bound by t h e  terms of a , -  

. . 
I ' ,  

t h e  set t leroent  which were r educed  to w r i t i n g  and signed by 1 .  
# .  

I 
I 
i 

Counsel on the  1 5 t h  June, 1 Y 8 3 ;  that the se t t lement  r e l a t e d  f , 
I b 

! 
only t o  the mut te rs  ueing l i t i g a t e d  I n  the proceedings then 

i 
I 
i 

be lo re  t h e  Court; tlut the v e i e n d a n t s  were bound t o  make i I 
' 3  . ! 
2 ,  

i 1 

the  s e c o ~ d  payment o C21 , OVU or1 the 15th July 1 9'13, and 1 . I ? I 

. f  : 
1 i \  i 

t h a t  as they failed t o  do s o  the P l a i n t i f f s  are e n t i t l e d  t o  
I 
1 i 
i !  . . . . 

an Order f o r  posseasioll  of t h e  prala ises  r e f e r r e d  t o  i n  both :: I 
. , 

) !  , 
! ;  

s e t s  of procttediugs. W i t h  l 'eiero~lce to  M r .  Kennyls last l i n e  /. ! 
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of defence, t h a t  the  Court should g r a n t  r e l i e f  a g a i n s t  

i 

I 
. , 

f o r f e i t u r e  i n  e x e r c i s e  of  i t s  e q u i t a b l e  j u r i s d i c t i o n ,  I do . i 

r i not  cons ider  t h a t  t he  s i t u a t i o n  i s  one where t h a t  j u r i s d i c t i o n  1 
1 : I i 

can be exerc ised ,  and if i t  were I should b e  unwilling t o  do 
1 
i 

r 1 so.  There w i l l ,  accord ingly ,  be u decree f o r  possession 

a g a i n e t  t h e  Defendants i n  r e spec t  of the  premises r e f e r r e d  t o  1. 

i n  both s e t s  of proceeditlga, toge ther  with judgment f o r  the 

sum of E21,000 as damages f o r  breach o f  covenant us  agreed 

i n  the  terms o f  se t t lement .  . 



NOTE - 

Couneel the  P l a i n t i f f s : -  P i a l  Pennel ly SC; with him 
Brian Leonard BL ( i n s t r u c t e d  
b y  Hory L. Egan & Co., 
S o l i c i t o r s )  . 

Counsel l o r  the  Ue2endants:- Roger Kenny BL ( i n s t r u c t e d  by 
Donal 'I. Mckuliffe & Co., 
YoLici tors)  . 

Cases and o t h e r  m a t e r i a l s  r e f e r r e d  to:-  

Halebury, Laus of dn l and ,  4 t h  edn. ,  Vo1.g pp 5151516 
Taylor v Webb, (19977 2 Ka 
Yuini'en v Ywinfen, 18 CB ( 1 6 ~ 6 ' )  .'Go3 
..*..........e.e.e 5 H. & 14. (1861) 890 
Gordon v Gordon, ( 1951 ) Iit 301 
Gettin# v Cloney, 48 1LTii 55 
Phipaon on Evidence, p.940, Par. 3 6 ( r z )  


