
THE HIGt-1 C01JIt'l' 

1983 No. 8953 P 

IN THE k1A'I"TER OF THE MEDICAL I'l<r\CTITIOXERS ACT. 1978 

A N D  

IN THE MAT'TER OF JAMES MAGILL, I\ r\tI:I)ICAL PRACTITIONER 

AND 

IN THE hlATTER OF A PURPORTED DECISION OF 'I'll11 MEDICAL COUNCIL 
I N  RELATION TO T H E  s A l n  J A ~ I E S  S IAGILL  

A N I) 

Irli THE MA'I'TER OF SECTIONS 45 A N I )  6 1 0  OF THE SAID ACT 

BETWEEN: - 

JAMES MAGII,I, 

Pc t i t ioncr  

-and- 

THE MEDICAL COUXCII, 

Judgmcn t  of Finlay.  P . ,  clclivcrcd on the 8 th  clay of March 1984. - -- - --- - 

T h i s  is n prcliminnry i s s u c  n r i s i r r ~  i t 1  Petition b rough t  b y  Doctor 

Jarnc+s hiagill. ;I hlctlicnl PI-acl itionc.1- ( I l c . r . c . i l ~ : t  (let- cnllccl t h e  Applicant)  

s eek ing  a n  Orclcr p u r s u a n t  t o  S c c t i o ~ i  46 of  t h c  hlcdical P rac t i t i one r s  Act ,  

1978 canccl l ing n decision mndc o n  t l i c .  14th o f  Dcccmbcr,  1983 by the Medical 

Council (hcrc.innftcr cnllctl tlrc Cotrrlc.il) that  t h e  nnmc o f  t h c  Applicant should  

b c  erasccl frotn t h c  R c g i s t c r  of Gcncl.;~I hicclic:~l P rac t i t i one r s .  

It is nn i s suc  t r i cd  without Plcntlings nncl without cviclcncc on a n  a g r e e d  

sc t  o f  f ac t s  which a r c  a s  follows. 

l3y Not ice clatcd t h e  22nd o f  St.l)Ic.rtl!)c.t- 19x5 a r ~ t l  sc rvc t l  sho r t l y  t h e r e a f t e r  

on tllc Apl~lic.;~nt t l ~ c  Council inforrtrc-tl I ~ i r r r  of t he i r  intc.r~t ion to holci a n  e n q u i r y  

un t l c r  Scction 45,  sub-sec t ion  3 of  t l l c .  i\c-t o f  1978 on  t h c  7 th  of October ,1983.  

T h e  cnrluiry was cluly hclcl :IIII! t l r c .  Al~plicnnt  nttcntlrcl a n d  was 

rep)-csc1itctl I)y Counsc l  nntl Solicitol.. '1'111. csric1iriry was :~cljotlrncci a n d  

conclucled on  the* 4th of Novembcl., I'!H \ .  'I'hc 1:itncss to  I'rnrticc Committee 

which held t h c  cricluiry t h e n  cluly rc*i)ortccl to t h e  Council a n d  t h e  Council 

cons i t l~~rcc l  tI1:1t i-c.l,ort or1 tlir 1 4 1  11 0 1  l ~ ~ ~ c . c . 1 1 1 1 ) 1 ~ ~ . ,  1987 ; I I I C I  or1 Ihnt tlatc t h c  

Rcgis t r ; \ r  wrotc  011 its bchalf i n f o r l n i r ~ ~  I l ~ c .  A l)l>lic;~r~t t1 i :~ t  i t  had  clccidccl t ha t  



\ 50° :I 

2. 
' ' \  

his  name should b c  erased from the  Ccncrzl Rcgistcr  of Mcdical Practitioners, t i  

I I 
s ta t ing thc  reasons  for  that  decision and informing him of h is  r ight  undcr  

F"r 
!I 
i 

Section 46 to apply within 21 d a y s  fo r  thc  cancellation of  thc  decisions. T h c  I (  

Applicant on thc  22ncl of Dcccmbcr, 1083 sought a cnnccllation of the  dccision 1 
2 I 

by Pctition filcd in The  High Cour t .  

I havc ;Ilrcacly rulctl notwitIistn~itlir~~: ;In nsscrtion to t h c  contrary  in i 
1 thc  Pctition that reasons  for  the  clcciriion of thc  Council wcrc adequately given 

in thc  Ict tcr  of the  14th of Dcccmbcl-. 1953. The  Applicant, however, f u r t h e r  
ii 

contcnds  that  al though hc  was heard  ancl rcprcscnted at the  cnquiry  hcld by  ?I 
the  Fitness to Practice Committee h c  was not af forded an opportunity to  bc 4 , ' I  

' I 
' 4 . heard by thc  Council pr ior  to i t s  dccision macic on t h c  14th of December, 1983 * 1 -  

, $ 1  . 8 

and thnt ttlc*~.crorc thc  proccclurcs s o  fat- I ~ n i l  u n d e r  the Act  wcrc wanting in 

. . 
F the  2nd of March, 1984. j : I  

natura l  justice and lack a fair  and duc ~>rocct lurc  and shoulcl bc held a s  a 

r I 

I 1  
i 

In o r t l r r  to  cxaminc th i s  i ssuc  i t  is nrcc-ssary to consiclcr the  scheme i ill 
I .  I 

F 

1 

anti provisions of Part V of t h c  Act o f  1976 which dcals w i t h  disciplinary i 

prclimin;~ry In;~tlcr ancl l ~ c f o r c  any cr~clc~ir-y l>y 'She Iligh Court into the  rncrits 
I I 

of this  casc  to be invalid and  of no cffcct .  

That  is thc  prcliminnry issuc  \v\iic.li wit!; a rgucd  bcforc mc on Friday 
I /  
: i 

I 1  I 

procccclings undcr  t h e  t i t lc ,  Fitness to I'rnctict!, in s o  f a r  a s  they a r c  rclcvant i 
i 

to  t h c  case  bcforc mc. 

l'hcy III;I y l ~ c  t h u s  sumn~arisc.c! : 
:I 
' I  

F 
. I 

(1) Undcr Scction 45 c i thc r  t11c Co11t1ci1 o r  a n y  pcrson may seek from ! : I 
I 
i L  

tlic Fit ncss  to Pract icc Corl,rt~it l c v c *  (hcroinnf tcr  rcfcrrcd to a s  the i I 
r I 

Co~nmittcc) an  enquiry  into c.or~duct or a rcgistcrcd medical i I / 
I i 

practitioner on t h c  grountls  of  !]is allcgcd professional misconduct. 

r' 1 . !!/ ! ;  
( 2 )  l'hc Committcc on receiving sr~ct i  a n  application may c i thc r  decide . I 

' !!I 

rn 

I 

that thc rc  is not a prima (;l( . lcb c;lsc- ancl so rcpor l  to the  Council. 

In that cvcnt thc  Council nlny c.illicr proccccl no fu r the r  o r  clircct i 
I '  :I 

m 
I 

> 

F 

i 
norwithstancling that  vicw 111~. I\oltling of a n  enqu i ry .  : j  
I f  rhc Cotnmittcc i tscl l  ha.; tl~.citlccl thc rc  is a prlmn lacic casc  1 .  

+ I i  
o r  i l  i t  has  bccn s o  dit-ectc.<l I>y !\I( .  Council it holcls an enquiry  i i i  

* I  , ' I  



3. I !  
11 ji 

upon d u e  notice to  t h c  rcgislcrccl Xlcdical Practitioner including , .  I ! .  
thc  n a t u r e  of t h e  cviclcncc proposed to  bc  cons idered  at  t h e  I 

I 
cticluiry a n d  h c  h a s  a n  o i ~ l ~ u ~ - t u i ~ i t y  of bcitig rcy,rcscntcd and i 
appea r ing  a t  t h e  h c a r i t ~ g .  1 ' 1  i f .! ' I ( 3 )  In c a r r y i n g  out  t h c  e n q u i r y  t h c  Committcc h a v e  the  powers ,  I !  

' 8  

r i g h t s  a n d  pr iv i lege  vestccl in T h c  High Cour t  o r  a J u d g e  thereof  I 

on t h e  hea r ing  of a n  Action in rcspcc t  of t hc  enforcement of i 
witnesses and  t h e  compelling of t h e  production of documents a n d  

witnesses a p p e a r i n g  bcforc  i t  h a v c  t h e  same immunities and  

! 1 

privi lcgcs a s  wi tncs scs  hc-forr T h c  !ligh C o u r t .  ,. 
I i 

( 4 )  Upon t h e  completion of t h c  e n q u i r y  t h e  Committec r e p o r t s  t o  I . 

Ihc Council who consit1t.1 that  rcpor t  . I f  t h r  Committee h a s  11 * ,: 
1 1' 

found t h e  p rac t i t i one r  to Ilc guil ty of  profcssional  rnisconduct I 
. 

then  t h c  Council may clo a n y  o f  thc  following th ings :  
1 
! i !  

I I 
! ! 

( a )  Undcr  Scctiorl 40 tlccidc that  t h e  name of s u c h  ; 1 
1 

person shot~lcl Ilc. c.rasccl from t h e  Rcgis tc r .  I !  4 i i 
(b) Under  t h c  snnlc* Scction clcciclc t ha t  d u r i n g  a . I t. 

1 !'I 
: 1 ,  

spccifictl  pel-iotl t11c rc.gistmtion of t h c  name of 

t ha t  pc r son  i l l  t he  I lcg is tc r  shouicl have  no  effect .  

- . ' ,.?- 
<'. ( c )  Unclcr S c c t i t ) ~ ~  117 rnay dccicic to a t t ach  s u c h  

' r 
I 

i' ,\ 

, 't'f, 
8 ,0 t\ 

condit ions '1s it thinl is  f i t  t o  tlic retent ion in a n y  . ..% 
, \ ?$ 

I 
\ I :- r c g i s t c r  o f  .I  ~ ) c . ~ * s o ~ i  wllosc n;\!llc is cn tc rcd  t h e r e .  

. \ ! 
.\ 
4 ] -, I . 1 ,  a n d ,  i !  
-1 

( t l )  May in acltl~! l o 1 1  to  01. i ~ r  subsl i t  ution for  a n y  of i t s  I : 

ot h c r  I)O\VC".S , \ (Ivisc,  ;ktlri~onish o r  ccnsurc s u c h  pkrson i 
in rclnt ion t t ~  11i.t ~ ) I - o ~ ( . s s ~ o I I ; L !  c .o~lduct .  i I . , 

I '  :: I 

i 1 ( 5 )  In t h e  cvcnt  of  t h c  t!cc.i:;ior~ or tllc Council being c i thc r  of  the  : ' I  
I ! i  

I w o  clcc.i:;iotls uri(lc.r. St.( : I O I I  . I I ; I I I I ~ . ~ Y .  ~ . I . . I su~- ( :  f1-0111 t hc  !Iegistcr 1 ;!I 
0 1 '  ~ 1 1 ~ l ) c n ~ i 0 1 1  ft-0111 t l \ c .  1{(.[:1:>1t.t., o r  I I I  I l l c .  cvcrkt i t  being a i ,  

I tlccision unt lc r  Scct ion 1 1 7  to a t t ach  condit ions to t h c  retent ion of . 
i i 



thc namc of the  pcrsorl i r ~  I l ~ c -  I<egister tlic Medical I'ractitioncr ' I i .  
! ;  

conccrncd h a s  a r ight to apply within 21 clays fror?~ thc date  ! 
I 

r 1 of thc decision to T h c  liigh Court for cnnccllntion of the decision. I !  

I : s 
Upon the  hear ing of such Application Thc High Court has, in 

thc  case of a dccision by thc  Council undcr  Scction 46 got th ree  

;rltcrnativc o r d c r s  i t  cnri n ~ : ~ l < c ! .  It c a n ,  

i .  canccl t h e  dccision, 

ii. confirm the  ticcision and dircct  thc  e rasure  of the  

namc from t11c I<c.gistcr, o r  

i i i .  confirm thc  decision and suspend the  registrat ion 

of t h c  prnctit iorlcr. . .* 
I n  the  case  of a clccisiorl rn;ltlc* by the  Council under  Scction 1 . ,  
47 The  High Court may, ! ' : I ,  

> i  
I 

i .  cancel thc  decision, '1 I / , 
, ! i  

. . 
11. a s  I in tcrprct  the* Scction, at tach the  same conditions ; i 

i i  

a s  thosc ciccicic*tl lo hc imposccl by  thc  Council to  t h e  t 1  1 
; 1 

rctctition of tllc registrat ion,  o r  

. , 
i i i .  a t tach any  o ther  corirlitions i t  rnay sec  f i t  to the  ! : I  

ti I 
retention of thv name  in t h c  Rcgistcr .  i ' -  

I f  the  Mcdical Practitior1r.r clot*~ no: in t h ~  (.vent of a decision I 
' I 

milcle u n d e r  Scction 46 o r  St-rtion 47 apply f o r  cancellation within ' 1  
I 

21 tlcrys of t he decision 1 I i ( .  Cor~ t~c i l  may npply cx pnrtc for 1 
' L  

confirmation of the  clccisiori 10 'I'lic High Court and The High 
I ; 1 . , 
1 : Cotlrt shall i ~ r ~ l c s s  i t  sc.c.t; gootl rc.;tsori to I h r  cont r n r y ,  confirm I I ,  
. /  

the* dccision and in efrcct I I I ~ ~ I C ( I  tlic direction dccidcd upon by 1 i I . I !  
t lic Council. I II 

f 1 
'I'hc tligh Court has no furict ion in a cnsc whcre the  only Action i :: 

: 1 
! : 

t;~k(.ri by the  Council is 1 0  ;~ t lv i . ;c . ,  :itl1~1onisl1 01- ccnsurc .  .! 1 

It is clt*nr from thcsc ~>rovis ions  that n o  pcri;~lt y o thcr  than admonition I / i : 
o r  ccnsurc- can I>c imposcd on thc  rn:~c.liinc.~-y proviclctl in t!~csc Scctions unless 

i ' 1  
i . : !  



5. 

and u111il i t  is d i rcc lcd to bc in~posccl by 'I'hc Iligh Cour t .  

The Act of 1978 contains ccrtnin ott1c.r provisions concerning interim i 1 
I"" 9 ! /  

o r  interlocutory O r d c r s  which arcq r~ot ~'c*lcvant to the  i ssues  bcforc me. 
I 1 1  

2 
On thc  interpretat ion of these  Sections I am satisfied that  i f  t h e  Council ; , 

i I 

! 1 decides under  Section 46 to e rase  thc  name of the  practi t ioner o r  under  i I 
r t the  samc Scction to suspend  thc  cffcct of his  registrat ion that  The High 1 

1 Court has  not got any power to st ibst i tutc for e i the r  of those two decisions 1 
a  decision to a t tach conditions to thc  rctcntion of his  namc in the  Register .  

penalty to apply notwithstanding t l ~ c  existence of a valid finding of misconduct i 
. I 

2 . : 
that i t  woultl l,c obligccl to cancel the. clccision made unclcr Scction 46. a .I . !  

' I  

f"" 

The c o ~ l t c ~ l t i o n  maclc by Counscl 011 I~chalf  of the  Applicant with regard  , i 
. I 

to  the  i ssuc  at present  bcforc mc is that  whilst he  concedcs that  t h e  

It would appear  to me to follow from this necessary  interpretat ion that  if 
.I 
:I i % I , {  A- 

the  Court were satisfied that  c r a s u r c  01. suspension was not nn appropr ia te  , I  

i 

Applicant had an ample oppor tuni ty  o f  Ijcing h e a r d ,  rcprcscntcd and presentin:  i I 
1 cvirlcncc 1~c.fol.c the  Committce that tlic ; ~ b s e n c c  of an  opportunity to makc : I 

1 ! ! 
representations of the  na tu re  of a !)lea fot- lcnicncy to the  Council was 

a lack of natural  justice in that a si t t~ntion coulcl wcll nriso whcrcby i f  such  

plea were successful ,  e i the r  the  lesser  prnal ty  of rctcnfion on the  Register  

with conclitions u n d c r  Scctiorl 47, 01. l l l c  t ~ ~ i r l i r n : l l  [>cn;llty of :~clrnonition, 

o r  censure  u n d e r  Section 4S,1vc,t1lcl have bccn decider1 on by the  

: Council ;~ncl coulcl be accc*ptal>lc to I l r c .  l ) ~ - ; r c l i l i o ~ ~ r ~ r  conccrnccl, whereas 

I 

to achicvc the snrnc result  by :~l>l)lic.~tic)~r to 'Shc lligh Court i t  is necessary I ,  

1 

f o r  hi111 to go t111.ough a ~,ul>lic hc.;t!.i!~~ 0 1  thc: corllpl;~int ;igninst him. The i 
I I .  
I :  

injustice of this  s i tuat ion,  it is sul>n~il  t r ~ l ,  is co~npounclcd by thc  practical 1 ; :  
j .i: 

difficulty of ~nalcing at the  one tilnc. . I  c..lsc. ;~gnins l  t hc finding of misconduct ! i '  
i '  

bcforc thc  Conlrnittcc ancl at the  sat11c. t i t l~c .  rnaking a ~jlca for lcnicncy before .! ! 
? .  

thc  samcb I t-ibunnl, whcl-c the  Corrlr~~it 1c .c .  t1oc.s not nnnouncc its dccision on 

the  issue of n~isconduct o r  no misc~o~itltrc-t ;it t hc  hearing, but only in i t s  

i rejlort lo t h r  Council. Counsrl  oil I ) I . I I . I I ~  of thr: Council, on the  o t h e r  hand ,  1 , 
I I  



. . 

6 .  

submits that t l ~ c  cntirc schcmc ant1 frnlncwork of the Act makes it clear 

except by Thc High Court;  that upon the t rue  interpretation of the Act 

The High Courl  can bc said lo be in :r case whcrc conviction and a penalty 

is imposcd thc convicting and sentcncing body and 'that accordingly the ; .  
; '  t : \  ; :  

rcquircmcnts of natural justicc a r c  lhnl i t  is bcforc that tribunal that the - f  ! ( 
I I ! ! ! .  

practitioncr riiust not only havc thc opportunity of bcing heard and making 

his case with rcgard to a finding of professional misconduct, but must 

be heard on a plea for  leniency as  wcll. 

In consiclcring these submissions I havc comc to the conclusion that 

since the Act does not sct down proccclures in rclation to the 

Application of thc practitioner to Tllc f4igh Courl and on the hearing of 

that Application I a m  obliged to do so  and to makc thcm consistent with 

natural justice, and that I must assume that that is what is intendcd by 

the Icgislaturc. 

For thcsc reasons I havc comc to the following conclusions:- 

1 .  Upon thc making by n pi-actitioncr of an Application to ?he 

l-iigh Court undcr  cithcr Section 16 o r  Scction 47, to canccl- 

a decision of thc Council , tlic ontrs of l>i.oving l11c nllcgcd 

misconduct of thc practitioncr rests on thc Council a s  does 

Ihc onus of cstablishing that lhc: clccision mnclc by the Council 

wit11 I-cgard to thc appropriate ~)cn;~ l ly  is corrcct.  Notwithstanding 

Ihc usc of thc cxprcssion c;~ncclling thc  ilocision of thc Council 

in Scstions 46 and 47 I am satisfied that thc procedure does not 

constitute a mcrc appeal fro111 t l ~ i :  cornbincd decisions of the 

Coltri~it tec ancl of t l ~ c  Coullcil. Ijtrl is rathcl- an cntirc trial of 

( I i r !  issucs involvccl . 
Intcrprcting the Scctions and Ihc proccdurc in this way, as  I 

(lo, I have cornc lo thc corlcli~sior~ t l~nt  Ihc nbscncc of n right 

. 3 . . . ,  . 
. , ! !is;. 
; : : 8 ,;*; 
, , . , . . .. , . 

, : 1;: . - 
$ , ! : : , ;  '.,., . ; , : . . . s  
! . . ; ;' 

I .  j ' 1: ; r  
? :, :. % 1 ; ;[ :[ 

i. 1: .,. ' ' 1 :  !' ! I . ; . \  , . -  
f iI,.r 
! . ; ! ! l l ;  ; . - .  .,. 

~ . ,  
:i :\;:I , .  . . 

'i!!:i:l, . , ,  ,: . : : ' ; I  ; 
I ! '  :. . ., f 

11 ;.;:;; ,; , :- 
: * . : I  . ( : .  

, 8 .  
1 + , f  

. 
, .; . . . . 
: ,. 

8 . .  . . 
, ' ,:' 
. . 

., 
' :i . . . . . ; ;, :In 

1 .  11, : 

;ii,;i; . '  , . 
' ,  . . ' I? 

, ,, :: 
I 

i .I 
t l . .  ' 

i ; iji 
1 
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., 
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7. 

on thc  part  of thc  practitiotlcr to \>c heard by t h c  Council bcforc 

I they havc reached a dccision on thc  repor t  of the  Committee 
-. * , :  

I 
docs not const i tu tc  any  unfa i r  proccdurc  o r  want of natura l  justice. ' 

j 
I am therefore  satisfied that  thc  procecdings s o  f a r  had in th i s  -4 ;I 

.; 

casc a r c  valid ancl that  I must now c n t c r  upon the  hearing of 1 I 
the  merits of the  case .  t 

Ilnving rcgnrd lo  my tlccision irivolvccl in this  Ruling with regard  ' 

to the  onus  of proof and in thc  abscncc at present  of a n y  rules  'I ; 
I 

of Court dealing with thc  proccctlings hcrcin I havc comc to thc  .j 
( 4 .  
4 

conclusion that  it is necessary  for me to give the  following 8 I f  _ - 
clircctions. I . : . 

The Council must now del iver  to thc  Applicant a copy of the 11 . '  

repor t  of thc  Committee upon which thcy bascd thci r  decision. i I 

Thc  Applicant must within a pcriocl of 14  clays by  notice in ,I 
; 

writing indicate to thc  Council what,  i f  a n y ,  of the  f indings of 

fact made by the  Committce hc clisputcs. 
. ,  f 

Upon the tlclivcry of that  noticc thc  Council must prcscnt  to  the  ! : 
I 
I !  . . 

Caul-1, such cvidcncc a s  i t  may scc  f i t ,  to d ischarge  thc  onus  I ,  , .  
l i  

which is upon it of firstly, establishing thc  facts  on which it 

alleges misconduct h a s  bccn provctl and secondly, that  such  facts  
I - .-.TI cio constitute misconduct and t l ~ i r d l y .  such  cvicience, i f  a n y ,  

.:I,+ 
I 

cbC1 I / +  a s  may be considcrccl ncccssary to suppor t  the  decision it h a s  

I t  
I !  

! 
mtist , of cour-sc*, 11c ontitlccf to prcscnt  such  I I '  

i i t  
these topics a s  he shill1 sce  f i t .  I 

I : 
.i, , 

-., 'I'l~c Court must t h c n ,  i l  sc!cnis to tnc, ~)~.occct l  to rcnch 

, 

a conclusion a s  to whether  profcssionnl misconduct h a s  bccn : t  I 
, r 

pi*ovctl. I f  i t  11:ts not thc.11 th(. p1-occ:ctlin~s a r c  thcn terminatcd . ! 

anti t11c decision of thc  Council must bc cancelled. 
I . '  
f ' !  

: i  
I n  thc  cvcnt of t h c  finding Ilci11g that  professional misconduct 1 I , i j  
h a s  bccn provccl, t h c  Court shoulcl i t  sccms to mc, givc a f u r t h e r  . j f 



.. . . 

8 .  ii 
opportunity to the Applicant, and i f  ncccssary,  to thc Council i I f  I ,  

, I :  


