
TUB HIGH COURT 

IN TIiE IrlATTER OF 'IHB SUCCE.iSIOPI ACT, 1965. 

BETWEGN: 

DARRA McNNrllLHA (All INFANT SIIIIJC BY HIS 
F A T H ~  AND NEKT FRIEXD GE3ARD I~CNAW) 

AND 

BRIAN CUSACK AND PADDY I.lcDITE3 

DrnEWDIWTS 

- Judment  of Hr. J u s t i c e  Barrinrrton d e l i v e r e d  the J  day of y& 1984. 

This is a claim brought by the i n f m t  P l a i n t i f f  againat the es ta te  of  

his mther  under Section 117 o f  the Succasvion Act 1965. It  is an unusual 

and tragic case. The infant P l a i n t i f f  wan the only chi ld  o f  the textatrix.  

He i a  now aged thirteen.  I have no doubt whatsoever, on the evidence, that  

h i s  mother cared deeply f o r  him and had h i s  b e s t  in tereats  a t  heart. Yet ,  

i n  h e r  Will, she ,  l a  the eventa which have happened,made no provision 

whatsoever for him. 

On the other hand there i s  no question of the infant P l a i n t i f f  suffering 

any present hardship. Be hm3 been supported by h i s  father who is a man of 
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subntanco , and he  h a s  boen lookod u f t o r  b a  Mrs. and Mr. Egan who a r e ,  

r e s p e c t i v e l y ,  h i s  a u n t  and h i s  uncle and who a r e  accepted by a l l  p a r t i e s  

t o  t h i s  l i t i g a t i o n  t o  b e  admirable  people. 

The next  f r i e n d  i n  t h e  proceedings i s  t h e  f a t h e r  o f  t h e  i n f a n t  

P l a i n t i f f  and husband o f  t h e  t e x t a t r i x .  l%e f a t h e r  might a l s o  have had 

a claim under t h e  Succession Act a g a i n a t  t h e  e s t a t e  o f  h i s  l a t e  wi fe  and 

the  p o s s i b i l i t y  of  a c o n f l i c t  o f  i n t e r e s t  a rose .  However t h e  f a t h e r  a t  a l l  

I 

t imes s a i d  h e  wished t o  s u p p o r t  h i s  sons  c la im and,  du r ing  t h e  course o f  the  

proceedin ;s, through h i s  Counsel,  f o n ~ . i l l y  waived h i s  own c a s e  a g a i n s t  t h e  

e s t a t e .  

The f a c t s  of t h e  m a t t e r  a r e  ao fol lows.  The i n f a n t  P l a i n t i f f ' s  f a t h e r  

and t h e  t e x t a t r i x  were marr ied  on the 27th  o f  October,  1968. The i n f a n t  

P l a i n t i f f  was born  on  the  20th  September, 1969. The t e x t a t r i x ' a  mother 

d ied  i n  1373 and t h e  t e x t a t r i x l s  f a t h e r ,  who ma a county physician, i n v i t e d  

h i s  dau&te r  and son-in-law t o  come and l i v e  wi th  him. Unhappy d i f f e rences  

subsequent ly a r o s e  between husband nnd wife and the  husband l e f t .  

By o r d e r  of t h e  High Court doted the  24th  day of October,  1975 the  

t e x t a t r i x  was given c o n t r o l  of the  i n f a n t  P l a i n t i f f  and t h e  husband was 

d i r e c t e d  t o  pay maintenance a t  the  r a t e  of  .Cy0 per  week i n  r e s p e c t  of h i s  
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wife lo support nnd f10 per  week i n  rct:~poct of t h e  i n f a n t  P l a i n t i f f .  These 

payments he appa ren t ly  honoured. Nevertheless  and d e s p i t e  the  fact t h a t  

t h e  husband appears  t o  have been s u c c e s s f u l  bo th  as a businessman and a 

farmer,  he d i d  n o t  make adequate  p rov i s ion  f o r  h i s  wife .  It is ha rd  t o  know 

what p r e c i s e l y  was t h e  cause  of  the unhappy d i f f e r e n c e s  between husband and 

wife b u t  Mr.  P a t r i c k  NcEntee, Sen io r  Counsel, who was a f r i e n d  of t h e  family 

and is one o f  t h e  executors  named i n  t he  t e x t a t r i x t s  wil1,expressed the  view 

t h a t  t h e  husband was preoccupied with h i s  bue iness  i n t e r e s t s  and never  f u l l y  

accepted the r e s p o n s i b i l i t i e s  of marr iage.  This  appears  t o  me t o  be p l a u s i b l e ,  

A t  p n r a ~ r a p h  2 of h e r  W i l l  t h e  t o x t a t r i x  d e c l a r e s  as fo l lows  - 
"I wish to make it c l e a r  t h a t  I srn making no provis ion  i n  t h i s  W i l l  f o r  

my husband, Gerard kNamara,  f o r  two reasons ,  first t h a t  he has  deser ted  

me and I have obtained a n  amount from him by way of maintenance only 

af'ter t h e  i n s t i t u t i o n  of Court proceedings and on this ground a lone  I 

f e e l  t h a t  h e  is not  e n t i t l o d  t o  s h a r e  i n  my e s t a t e  and f u r t h e r  t h a t  the 

major p o r t i o n  of  t h e  monies forming p o r t  o f  my e s t a t e  has been given to 

me by my father ..,.........'t. 

The t e x t a t r i x ' s  Will is da ted  t h e  8 t h  o f  August, 1978. She d i e d  on the  

8 t h  February, 1980. A t  t h e  t ime s h e  made h e r  W i l l ,  t h e  cancer  which 



subsequent ly k i l l e d  h e r  had not  y e t  b o c t ~  diagnosed o r  s w p e c t e d .  

Despi te  t h e  wording o f  t h e  W i l l  I am s a t i s f i e d  t h a t  a r e s i d u a l  a f ~ t k n ~  

betweer. husband and wife  and the  husband v i s i t e d  h e r  i n  h o s p i t a l  d u r w  h e r  

l a s t  i l l n e s s .  I am s a t i s f i e d  also,however, t h a t  t h e  t e x t a t r i x  was c o r r e c t  

when s h e  s t a t e d  t h a t  t he  major po r t ion  of t h e  monies forming p a r t  o f  her  

e s t a t e  were given t o  her by her f a t h e r .  

The f a t h e r  r e t i r e d  i n  1976 and, p a r t l y  because h e  was himself  growing 

o l d  and p a r t l y  because he  recognised t h a t  his daughter  was no t  proper ly  

provided f o r ,  he gave h e r  h i s  family home and o t h e r  property.  I am s a t i s f i e d  

however t h a t  t h e  bulk of t h i s  property was given t o  h e r  i n  h e r  own r i g h t  and 

t h a t  t h e r e  was no q u e s t i o n  of h e r  ho ld ing  i t  i n  t r u s t  f o r  h e r  f a t h e r .  I 

am satisfied a l s o  t h a t  the  t e x t a t r i x  f e l t  under a n o r a l  o b l i g a t i o n  t o  h e r  

f a t h e r  because of h i s  generca i ty  t o  her. 

The tex  t a  t r i x  's asoe  ts were vn l l~cd  f o r  probate  purposes a t  M 10,581.00. 

S e s l d e s  h e r  son  and h e r  husband the t e x t a t r i x  l e f t  h e r  s u r v i v i n g  h e r  

f a t h e r  and h e r  brother ,  t h e  f i r s t  n,mc(l Dofondnnt i n  t hese  proceedings. 

3y h e r  \ f i l l  s h e  appointed h e r  b r o t h e r  and !Ir. KcLhtoe executors .  

Shc providod t h a t  i n  t h e  event  o f  h e r  f a t h e r  s u r v i v i n g  h e r  by a t  l e a s t  

one calendar month h e  was t o  r ece ive  evely t h i n g  of which h e  d ied  possessed. 
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She then  provided t h a t  i n  t h e  event of  her f a t h e r  predeceas ing  h e r  

o r  dying wi th in  one c a l e n d a r  month o f  h e r  own death, t h a t  eve ry th ing  was t o  

go t o  h e r  b r o t h e r  and h e r  aon i n  equal  :;hares. 

In t h e  even t  of h e r  s o n  b e n e f i t i n g  under  t h i s  b e q u e s t , b u t  being 

under  t h e  age  of twenty-one y e a r s  a t  t h e  time of h e r  death,-she appointed 

h e r  Executors t o  be t r u s t e e s  on behalf of h e r  s o n  and to  hold  t h e  monies 

t o  which he would be e n t i t l e d  i n  t r u s t  f o r  him u n t i l  he reached the  age 

of  twenty-one yea r s .  

She nppointed he r  s i s te r - in- law Firs. Itiary Egan t o  be p a r d i a n  of 

her aon and reques ted  t h a t  s h e  exorc i se  a l l  ouch powers as the  t e x t a t r i x  

h e r s e l f  could  have exe rc i sed  du r ing  h e r  l i f e t i m e  with regard t o  h e r  eon. 

She then went on t o  nlttke t h e  fo l lowine  d e c l a r a t i o n  - 

"I f u r t h e r  make i t  c l e a r  t h a t  my cxpresz d e s i r e  is  t h a t  i n  t h e  event 

o f  my a f o r e s a i d  husband Cererd n o t  providinl: s u f f i c i e n t  funds  f o r  t h e  

maintenance educa t ion  and o t h e r  expenses r e l a t i v e  and i n c i d e n t a l  t o  

tho u p b r i n g i n g  of  my s a i d  son hrrcl, then  t h e  said Mrs. Sgan shall 

be c n t i t l o d  t o  apply t o  my t r u s t e e s  i n  t h e  event  t h a t  my f a t h e r  has  

predeceased m e  i n  accordcnce with the t e r n s  of t h i s  my \ t i l l  f o r  t h e  

necessary  funds  t o  ensure  t h a t  I n r ~ ' o  is properly brought up and 



educated". 

I thin)< i t  is p o s s i b l e  , on t h e  b a s i s  of t h e  W i l l  and t h e  ev idence ,  

to r econs t ruc t  t h e  t e x t a t r i x ' s  s t a t e  of mind 30 f a r  a8 h e r  c l o s e  r e l a t i v e s  

here  concerned - (1  ) She f e l t  under :I nlornl o b l i g a t i o n  t o  h e r  f a t h e r  because 

of  h i s  ~ o n e r o s i t y  t o  he r .  ( 2 )  I n  t h e  even t  o f  h e r  f o t h o r  predeceasing 

h e r  s h e  thought i t  proper  t h a t  one ha l f  of the proper ty  (most o f  which came 

from the f a t h e r )  should  gu t o  h e r  b r o t h e r  end the  o t h e r  h a l f  t o  h e r  son  t h e  

i n f a n t  P l a i n t i f f .  ( 3 )  She f e l t  t h z t  h e r  sister-in-law bhs. Egan was t h e  

b e s t  person t o  b e  guardian o f  t h e  i n f o n t  P l a i n t i f f .  (4 )  &e knew h e r  

husband uns a man o f  subs tance  and t h a t  he  loved h i s  son and would provide 

f o r  him. A t  t h e  same time s h e  knew t h a t  h e r  husband p re fe r r ed  t o  plough 

his monoy bnck i n t o  h i s  bus inesses  ntul suupectod t h a t  i f  aomeone e l s e  were 

yrovidinc; f o r  her s o n  that he might rio t do 30. 

I f u l l y  accep t  t h a t  a t e s t a t o r ,  j n  makin:: a Xill, nay have moral d u t i e s  

t o  persons o t h e r  than  h i s  c h i l d  and t h a t  t h e  t e s t a t o r ' s  morzl duty t o  h i s  

c h i l d  nuot be consideced i n  t h e  con tex t  of h i s  moral duty to  o t h e r  members 

o f  h i s  fumily. Soe the d e c i s i o n  o f  i\!l-. J u s t i c e  Cos t e l lo  i n  L. .v, L, 

(1 978 Irish Iteports page 288). 

In the c i rcumstances  o f  t h e  p re sen t  case  t h o  t e x t a t r i x  c l e a r l y h a d  a 



moral duty t o  h e r  f a t h e r  as we l l  a3 to  h e r  c h i l d .  It appears  t o  me a l s o  

t h a t  i n  e x e r c i s i n g  h e r  jud,pent as t o  t h a t  d i s p o s i t i o n  s h e  would make of 

h e r  property ahe  was e n t i t l e d  t o  tnlrc i n to  c o n s i d e r a t i o n  n o t  on ly  purely 

f i n a n c i a l  mnt te ro ,  b u t  h e r  jud-ent of  the c h a r a c t e r  and l i k e l y  cou r se  

of conduct of v a r i o u s  members of her fwuily,  Ha t t e r s  o t h e r  than  money 

may be h i c h l y  r e l e v a n t  t o  t h e  happinoss  and we l f a re  of a c h i l d .  The 

i n f a n t  P l a i n t i f f  i n  t h e  p re sen t  caoe llns t h e  f i n a n c i a l  suppor t  o f  h i s  

f a t h e r ,  nnd i a  looked a f t e r  by h i s  aun t  I.irs. %an, H e  a l s o  h a s  the suppor t  

o f  the  t e x t a t r i x ' s  brother who would look a f t e r  him ohould t h e  need arise. 

I an s u t i s f i e d  t h a t  t h e  t e x t a t r i x  u a r e f u l l y  considered a l l  the.se mat te rs  

and t h a t  h e r  j u d g e n t  of t h e  v a r i o u s  people named was co r rec t .  In r e l a t i o n  

t o  t h e s e  ma t t e r s  i t  i s  d i f f i c u l t  t o  uuy  t h a t  t h e r e  was any f a i l u r e  of 

moral duty on h e r  part. Ce r t a in ly  tho re  w.13 no f a i l u r e  of a f f e c t i o n  o r  

concern. 

I.tha t t h e  t e x t a t r i x  d i d  n o t  real  i :ic, when making h e r  i i i l l ,  was t h a t  she 

h e r s e l f  was s h o r t l y  t o  d i e  of cancer .  She c l e a r l y  contemplated t h a t  her 

f a t h e r  might o u t l i v e  h e r  b u t  I doubt if she gave f u l l  cons ide ra t ion  t o  what 

micht happen t o  h e r  s o n  i n  t h a t  even tua l i t y .  The proc ' t i ca l  p rov i s ions  

d e a l i n ?  with t h e  wel fare  of  h e r  son a r e  a l l  based on the assumption t h a t  
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h e r  f a t h e r  would predecease h e r  o r  d ie  immediately a f te rwards .  I n  t h e  

even t s  which have happened no f i n a n c i a l  p rov i s ion  whatsoever has  been 

made f o r  tho  c h i l d .  

The hazards of t h i o  s i t u a t i o n  a r e  i l l u s t r a t e d  by t h e  evidence g iven  

by t h e  grandfa ther  i n  t h e s e  proceedings. He was asked i f  he h imsel f  had 

made a W i l l  and h e  s a i d  t h a t  he  had l e a v i n g  eve ry th ing  t o  h i s  son  ( t h e  

I second named Defendant). Iie had he s a i d ,  only one son  l e f t .  He had made 

no p rov i s ion  f o r  h i s  grandson. 

I t  appears  t o  me t h a t  t h i s  is the  kind of s i t u a t i o n  which t h e  t e x t a t r i x  

f a i l e d  t o  t o  o r  provide f o r .  1 a c c e p t  t h a t  t h e  father is a man o f  

subs tance  and t h a t  h e  is supportin,.;. and intends t o  con t inue  t o  suppor t ,  h i s  

son. I accep t  a l e o  t h a t  t h e  Egans a r e  looking  ~ f t e r  t h e  i n f a n t  P l a i n t i f f  

very we l l  and t h a t  they  i n t e n d  t o  con t inue  t o  do so.  I a l s o  a c c e p t  t h a t  

i f  anyth ing  were t o  go wrong, the f i r s t  named Defendant would provide f o r  

h i s  nophew t h e  i r~ fan t  P l a i n t i f f .  l l cve r the l e s s , i n  t he  even t s  which ha$e 

happened, t h e  t e x t a t r i x  has  made no f i n a n c i a l  p rov i s ion  a t  a l l  f o r  h e r  only 

child.  One is t h e r e f o r e  d r iven  t o  the  conclus ion  t h a t  s h e  f a i l e d ,  no t  through 

l ack  o f  a f f e c t i o n  but  through l a c k  of prudent  forethou;$t, t o  make proper  

p rov i s ion  f o r  h e r  s o n  i n  acconlance with h e r  duty  under Sect ion 117 of t h e  



Act 

Under t h e s e  circumstances t h e  duty fa l l s  o n  t h i s  Court t o  make such 

provis ion  f o r  t h e  i n f a n t  P l a i n t i f f  o u t  of the  t e x t a t r i x ' s  e s t a t e  as t h e  

Court cons i i le rs  j u s t .  I n  doin:; tJii s t h e  Court should ,  i n  the  circumstances 

of  t h i s  c a s e ,  r e s p e c t ,  i f  practicable t h e  t ex t a t r i r r ' s  wishes and judgment and 

t h e  moral duty which she  f e l t  to h e r  f a t h e r .  

Under t hese  circumstances I t h i n /  t h a t  t h e  'Jill should s t and  i n  its 

present  form but  t h a t  one t h i r d  of t he  e s t a t e  should be asoigned t o  

t r u s t e e s  t o  hold  and accumulate both c a p i t a l  and income f o r  t h e  b e n e f i t  

o f  t h e  i n f a n t  P l a i n t i f f  u n t i l  h e  reach03 t h e  age o f  twenty-one. I t h i n k  

i t  would be proper  t o  approach t h e  t r u s t e e s  named by t h e  t e x t a t r i x  i n  

para6rai.h 4 o f  h e r  W i l l  and t o  requost  them, i f  w i l l i n g ,  t o  a c t  as t r u s t e e s  

of t h e  new t r u s t .  I th ink  a l s o  t h a t  they shou ld  have a l l  t h e  powers which 

t h e  t e x t a t r i x  gran ted  under  paragrnllh 4 of  h e r  Uil1,but  they ohould a c t  

on t h e  avsumption t h a t  t h e  person p r i m r i l y  charged with t h e  suppor t  m d  

maintenance of the i n f a n t  P l a i n t i f f  is h i s  f a t h e r ,  and t h a t  t h e i r  primary 

duty is simply t o  hold and accumulate t h e  t r u s t  fund f o r  t h e  b e n e f i t  of t h e  

inf t in t  P l a i n t i f f .  I n  t h e  un1i;iely event of t h e  f a t h e r  f a i l i n g  t o  suppor t  

o r  main t a i n  h i s  son  Mr3. Egan o r  tho i n f a n t  P l a i n t i f f ' s  guardian f o r  the 

t ime bdvr, would have o r i g h t  t o  upply t o  Ihe t r u s t e e s  f o r  a s s i s t ance  in the 



t manner which the t e x t a t r i x  contemplated i n  the second paragraph of 

paragraph 4 o f  her W i l l .  

I would be grate fu l  f o r  the  ass i s tance  o f  the part ies  legal edvisers 

i n  preparing an appropriate Deed of  Trust i n  accordance with the principles 

contained in  t h i s  Judgment. 


