
Ti3 HIGE CCmT 
. . 

, .  (ST.45!2 ~ 1 ~ 3 )  1983 No. 621 SS 

I2i T93 P'ATTJiR OF Tii2 LOCAL GO'm.3FBUl?T (PLANNING AID 

DSVELOPI~J~NT) ACTS 1363 TO 1982 

TiIS STATB (AT THZ Pi?032CUTIOlT OF PATSICK 5 .  IkCOY) 

P r o s e c u t o r  

Respondents  

Judginent o f  Gannon J. d e l i v e r e d  the  1st day of J m e  1984. 

The r e s p o n d e n t s  z u t h o r i t y  whose d e c i s i o n  

$0 r e f u s e  En z p g l i c z t i o n  made pursmat t o  s e c t i o n  4 of t h e  

L o c a l  Government ( P l a n n i q  a ~ d  ~ e v e l o p n e n t )  A c t  1982 f o r  an 

e x t e n s i o n  of t h e  a p p r o p r i a t e  p e r i o d  as r e g a r d s  a p a r t i c u l a r  

planning p e r a i s s i o n  i s  the  snbject o f  a c o n d i t i o m l  o r d e r  

o f  c e r t i o r a r i  g r a n t e d  by I-lctiilliars J. o r  t h e  28th  o f  Cctobcr  

1983. The g r o u n b  u-pn ~ i n i c h  tns o r d e r  k' i~s  made a r e  s t a t e d  
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t he re in  t o  be " the grounds s e t  out in paragraph 16(1 ) l f i  of t h e  

a f f i d a v i t  of  the  prosecutor Pa t r i ck  J. McCoy sworn on t h e  

27th of October 1983. That paragraph r e z d s  as follows:- 

1'1 6. I the re fo re  pray t h i s  honourable c o u r t  fo r :  - 

( 1 )  A conh i t iona l  order of c e r t i o r a r i  d i r e c t i n g  the  

above ~ m e d  respondents t o  produce t h e i r  said 

dec i s ion  dated t h r  1 s t  September I 983 f o r  t h e  

purpose of having the  same quashed on the grounds 

that the  rezson s p c i f i e d  t h e r e i n  i s  bad i n  l a w ,  

and f u r t h e r  on the ground t h a t  t h e  reason s ? e c i f i e d  

t h e r e i n  i s  not a  reason spec i f i ed  i n  the s a i d  

s e c t i o n  4 an5 that t h e  s a i d  dec i s ion  is ultra v i r e s  

and void. 1t - - 

The d e c i s i o n  of the  respondents his n o t i f i e d  t o  the  

z r c h i t e c t s  f o r  t h e  prosecutor  by t h e  town c l e r k  by no t i ce  

deted t h e  1st of  Sesteaber  1983 i n  the  fol lowing terms: 

"Re Local Government (Plznning and Development) Acts 

1963 t o  1963, Appl i ca t ion  on behlf of EIr. P.J. McCoy, 

21 aundela Park, Sandycove, Co. Dublin, on 5 t h  July 1983 

f o r  ex tens ion  of the permission fo r  36 dwell ings at 

Dundela Avenue, Sandycove, Co. Dublin granted on 15th  



IGarch 1962. 

A . dec i s ion  t o  r e fuse  your z p p l i c a t i o n  t o  extend the  

appropr ia t e  per iod 2s  regards the above mentioned 

permission was made on 1 s t  September 1983 f o r  t h e  

following reason: - 

The perinisaion f o r  36 semi-detached houses a s  

superseded by permissions f o r  a t o t a l  of 18 detached 

houses on por t ion  of the  s i t e .  These detached houses 

hzve been construc?ed. Due t o  t h i s  development, 
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developnent of the s i t e  f o r  36 semi-detached houses as 

provided f o r  i n  reg.  no. 330/62 cznnot now be c a r r i e d  

out." 

The s t a t u t o r y  provis ions  xhich p resc r ibe  t h a t  a permission-  

granted s h z l l  cease  t o  have e f f e c t  were no t  r e f e r r e d  t o  

nor opened on t h i s  hear ing ,  but i t  i s  agreed t h a t  beczuse 

the permission i d e n t i f i e d  as 330/62/15 March 1967 was granted  

under p a r t  IV of t h e  Local Government (Planning and Development) 

hc t  1963 before  t h e  1st of Kovember 1976 i t  would cease t o  

have e f f e c t  on the 31st o f  October 1983 as provid.ed f o r  i n  

s e c t i o n  2 o f  the 1982 Act. That da te  is, fo r  the  purpose 

of t h i s  r p p l i c a t i o n ,  t h e  end of " the  appropr iz te  period" which 



term, as used in s e c t i o n  4 of t h e  1982 ~ c t ,  i s  def ined  in 

s e c t i o n  2 of t h a t  A c t .  S e c t i o n  4 c o n f e r s  on t h e  respondents  $1 
J] power t o  extend the  a p p r o p r i e t e  per iod .  Whether t h e  cond i t i on  , 

order  o f  c e r t i o r a r i  should  be mzde a b s o l u t e  as now sought  4 
by t h e  p r o s e c u t o r  o r  cause  shown be a l l owed  as submit ted  by 41 
the  respondents  depends upon the c o n s t r u c t i o n  acd a p p l i c a t i o n  J 
of sub-sec t ion  ( 1 )  of . s e c t i o n  4 o f  t h e  Loczl  Government 

( P h n n i n g  ar.d Developaent) Act 1982 ( h e r e a f t e r  r e f e r r e d  t o  as !! 

the  1982 AC t )  . 
S e c t i o n  4 ( 1 )  o f  t h e  1982 Act is z s  fol lows:  

"4- (1 )  On a n  a p p l i c a t i o n  being mede t o  them i n  t h a t  

b e b l f ,  a p l ann ing  a u t h o r i t y  s h a l l ,  as r e g a r d s  a 

p a r t i c u l a r  permiss ion,  extend t h e  app rop r i a t e  p e r i o d ,  

by such a d d i t i o n a l  pe r iod  zs t h e  a u t h o r i t y  cons ide r  

r e q u i s i t e  t o  enab le  t h e  development t o  vhich t h e  

permiss ion  r e l a t e s  t o  be completed, i f ,  and on ly  i f ,  

1 
of the fo l l owing  requirements  i s  complied w i t h :  

(a)  t h e  z 2 p l i c z t i o n  is  i n  accordance w i th  such - 1'1 
I?, 

( 1  

r e g u l a t i o n s  under t h i s  Act as apply t o  i t ;  - 1.1 iq 

ii 

( b )  any requ i rements  of, o r  made under, s u c h  :I - 
I 

I r e g u l z t i o n s  are conpl ied w i t h  as r ega rds  t h e  a p p l i c a t i o n ,  
m !  



and 

( c )  the  z u t h o r i t g  a r e  s a t i s f i e d  i n  r e l a t i o n  t o  

the permission t h a t  - 

(i) t h e  development t o  which such permission 

r e l z t e s  commenced before t h e  e x p i r a t i o n  of t h s  

appropr ia t e  per iod  sought  Co be extended, and 

i 
( i i )  s u b s t a n t i a l  works were c a r r i e d  o u t  pursuant i 

t o  such  permission dur ing  such period,  and 

( i i i )  t h e  development x i 1 1  be completed wi th in  a 

reasonable t i n e .  

Subsect ion (2)  of s z c t i o n  4 contains  provis ion  f o r  the  
! 

circunstafice of f z i l u r e  o r  omission on the  , p a r t  of the  

planning a u t h o r i t y  t o  whom a p p l i c a t i o n  f o r  an extens ion  of 
i 

the appropr ia te  per iod has been made t o  give n o t i c e  o f  i t s  
I 
i 
i 

d e c i s i o n  t h e  a p p l i c z n t  wi th in  per iod two months. 

such circumstznces,  provided a l l  t he  requirements of s t a t u t e  : 

and re,cgulation have been complied v i t h  a dec i s ion  t o  extend 

the zppropr ia te  per iod " s h a l l  be regzrded as having been 

granted by tne  planfling au thor i ty" .  . Sub-section ( 4 )  of 

s e c t i o n  4 provides f o r  the  r ecord ing  i n  the  r e g i s t e r  of 



p r r t i c u l a r s  of zny such a p p l i c a t i o n  f o r  extension of the 

appropr ia te  per iod and of the dec i s ion  of the  planning 

au thor i ty .  The remaining sub-sections ( 3 ) ,  ( 5 )  and ( 6 )  do  

not  conta in  provis ions  a f f e c t i n g  a dec i s ion  t o  not  extend 

the appropr ia te  period. 

Sub-section ( 1 9  of s e c t i o n  4 of the  1982 Act is  

expressed i n  mandatory terms bear ing  both pos i t ive  and 

negative a spec t s .  It confers  on a planning zu thor i ty  no t  

merely t h e  power b u t  r a t h e r  the ob l iga t ion  t o  extend the  

dura t ion  of a p l z m i n g  permission i n  r e l a t i o n  t o  unconpleted 

devslopment upon which a developer has  embarked. The 

I1appropriate per iod" i s  a l i m i t a t i o n  crea ted  by s e c t i o n  2 of 

the 1982 Act on t'ne durz t ion  of  a planning permission, the 

exis tence of which and the r e l a x a t i o n  of a r e  i n  the 

i n t e r e s t s  of good c o n t r o l  znd supervis ion  of planning and 

development. The negative a spec t  of the  mandatory na ture  

of t h i s  sub-section is  i n  the use of t h e  expression "if, but 

only i f , "  as c o n t r o l l i n g  the  obl igat ion t o  extend the  dura t io  

o f  the permission t o  e ~ a b l e  the  development t o  be' completed. 

Clear ly the plznning a u t h o r i t y  n u s t  not  extend the  durz t ion  
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of t h e  p a r t i c u l z r  permission save upon compliance with a U  

of t h e  condi t ions  s e t  out  i n  sub-paragraphs ( a ) ,  ( b )  and ( c )  

( i )  , ( i i )  2nd ( i )  . The sub-section r e f e r s  t o  the 

permission as "a part ic-ar  permission'' t hus  ensuring t h a t  

i n  cons ider ing  any z p p l i c z t i o n  the  planning z u t h o r i t y  w i l l  

d e a l  with it on its1 ov.m f a c t s  and circumstances and not  as 

beine governed by cons idera t ions  given t o  another o r  2 

of o the r  development provis ions .  The q u z l i f  i e d  d e s c r i p t i o n  

"a p a r t i c u l a r  perniss ion ' '  g ives  r ecogn i t ion  a l s o  t o  the 

f a c t s  t h a t  t h e r e  nay be nore t k n  one contemporaneous 

p e r a i s s i o n  granted t o  one developer f o r  development of t h e  

szne s t r u c t u r e  or  o t h e r  l znds  and t h a t  the re  may be more 

than  one developer  t o  whom permissions have been granted i n  

r e l a t i o n  t o  the s a e  s t r u c t u r e  or  o t h e r  lznds.  The 

express ion  p a r t i c u l a r  permission1I has  s ign i f i cance  a l s o  

for  the  develogsr  o r  a p p l i c a n t  fo r  a Oecision under s e c t i o n  4. 

It s i g n i f i e s  t h a t  t h e  permission must be d is t inguished from 

o the r  permissions whether r e k t i n g  t o  the development 

same s t r u c t u r e s  or o t h e r  land o r  r e l a t i n g  t o  other '  developments. : 

To give  t h i s  express ion  i t s  proper meaning i n  the context  of : 
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development it m u s t  mean t h a t  the  e n t i r e  development, end a l l  

the condi t ions ( i f  any)  the  sub jec t  matter  of the permission, 

and a l l  t h e  m a t e r i a l  statenients o r  matters  i n  r e l a t i o n  t o  

t e r n  " p a r t i c u l a r  permissiont' with none omitted and no o t h e r s  

included. 1 

. , 

t o  app l i ca t ions  under s e c t i o n  4 of the Act, and a l s o  

o p e c i a l  requirements may be made by such  regula t ions .  It 

follows t h a t  i n  r e l a t i o n  t o  conpliznce with condi t ions 

the 1982 Act the  onus i s  on the applicant t o  c l e a r  t h e  

dec i s ion  imposed as mandztory on the planning au thor i ty .  

Compliance with the  terms of  sub-peragraph ( c )  of  s e c t i o n  

4 ( 1 )  requires  tha t  t h e  planning a u t h o r i t i t b e  s a t i s f i e d l l  on 

all of the matters  under three sub-headings i n  r e l p t i o n  t o  

ths p r t i c u l a r  permission. These are f z c t u a l  matkers i n  
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r e l a t i o n  t o  t h e  performance of works of developnent wi th in  !;/ 

the  c o n t r o l  of  the  developer upon which t h e  planning au thor i ty  

is  requi red  t o  m k e  a n  a s s ~ s s n e n t  'or evaluat ion.  These 

matters  of t h e i r  nz ture  a r o  such t h a t  the  onus must lie on 

the  developer t o  f u r n i s h  the p l a r ~ l i n g  a u t h o r i t y  with informatio: 

or  evidence v e r i f y i n g  such f z c t s  s u f f i c i e n t  t o  support  a 

dec i s ion  as t o  the  accuracy of t h e  f a c t s  a t  (i) znd ( i i )  and 

the p r o b a b i l i t y  i n  r e l z t i o n  t o  (iii). The expression that 

t h e  p l u m i n g  a u t h o r i t y  Ifare s z t i s f i e d l l  used i n  parzgraph ( c )  

i s  z n  express ion  comnonljr used i n  r e fe rence  t o  a ~ e r d i c t ,  OX 

judgment o r  dec is ion .  

The p a r t i c u l a r i t y  of the  provis ions  of sub-section ( 1 )  of 

s e c t i o n  4 o f  the  1982 Act and th? f a c t  t h a t  they m e  included 

i n  a s e c t i o n  imposing a nzndatory funct ion  precludes 

cons ide ra t ioo  of zny other  mat ters .  The su5-section i s  

e x p l i c i t  on vhat i t  r e q u i r e s ,  and c o n s e p r r t b  the exe rc i se  of 

the  power t o  extend the  zppropr ia te  period as regards  a 

pzrticula-r  permission o r  t o  no t  extend t k a t  pe r i cd  must conply 

i n  a l l  r e s p e c t s  with t h e  t e r r s  of s e c t i o n  4(1)  and m y  n o t  

be exerc ised  i n  any o ther  rna?.e.r o r  upon any other  considerztLo 



dec i s ion  therefore  of a planning a u t h o r i t y  whether 

o r  not  t o  extend the q p r o p r i a t e  period as regzrds a 

p a r t i c u l a r  permission vhich is a r r i v e d  a t  without considering 

all the  ma t t e r s  s e t  out i n  sub-parqpxzphs ( a ) ,  (b )  and ( c )  , 

( ii) and ( i i i )  upon cons idera t ion  other  mat ters  

not c o l ~ i n g  wi th in  these  sub-parzgraphs would be u l t r a  v i ~ e s .  

The dec i s ion  of the respondents nade on the 1st of 

September 1983 as s e t  out i n  t h e  no t i ce  thereof  of that da te  

is challenged by the  prosecutor uFon such grounds. The 

prosecutor z l s o  contexis  t h z t  no t i ce  of such an  i n v z l i d  

dec ia ion  as a l l eged  i s  cot  a n o t i c e  given v i t h i n  t h e  t ~ i o  

nonth periods such as is requi red  f o r  the  purposes of sub- 

s e c t i o n  ( 2 )  of s e c t i o n  4 o f  t h e  1382 Act with t h e  r e s u l t  

that a n  extension of t h e  appropr iz te  per iod as regards the  

p a r t i c u l s r  p e r a i s s i o n  as s p e c i f i e d  i n  t h e i r  a p p l i c z t i o n  of 

1 s t  July 1983 shall be regzrded zs having been given. The 

decis ion  o f  the  plnnning authority i n s o f a r  as i t  i s  given i n  

response t o  zn a ~ p l i e a t i o n  made t o  then i s  g o v e r x d  by the 

informetior, furnished t o  t h e m  by t h e  a p p l i c m t .  The 

recu lk t ions  made by t h e  I - l in i s te r  under s e c t i o n  1 1  of the 1582 



Act a r e  con tz ined  i n  3.1. No. 342 of 1982, and those  

i nc lude  i n  A r t i c l e  7 t h m e o f  t h e  a u t h o r i s a t i o n  of 

i n q u i r y  by t h e  p l znn ing  a u t h o r i t y  as provided f o r  i n  

. s e c t i o n  1 1 ( 2 )  of t h e  1982 Act r e q u i r i n g  f u r t h e r  
1 

i n fo rma t ion  o r  evidence i n  r e l a t i o n  t o  t h e  a p p l i c a t i o n .  

Such a u t h o r i s z t i o n  does  not  however p rec lude  t h e  

plaming z u t h o r i t y  from making t h e i r  own i n s p e c t i o n  
, 

o f  t h e  r e g i s t e r  2nd o f  t h e  s i t e .  The respondents  

d i d  n o t  r e q u e s t  furt!ler i n f  o r n a t i o n  f ~ l l o - ~ i i n g  r e c e i p t  

of t h e  a p p l i c z t i o n  t o  extend t h e  z p p r o p r i a t e  p s r iod  

dz t ed  1st of J u l y  1983 b u t  d i d  i n s p e c t  t h e  r e g i s t e r  

2nd t h e  s i t e .  

The a p p l i c a t i o n  t o  which t h e  d e c i s i o n  which i s  

now cha l l enged  r e f e r s  comprised a l e t t e r  of  t h e  22nd 

o f  June 1983 and a conple ted  form da t ed  t h e  1 s t  

o f  J u l y  1363 zccompazied by a l e t t e r  o f  t h e  saize 

d a t e .  The letter of t h e  22n6 o f  June is zs 

f o l l o w s  



"The Town c l e r k ,  
Corporation of Dun Laoghzire, 
Gresham House, 
Marine Road, 
Dun Laoghaire, 
Co. Dublin. ' 

Re Development a t  Dundela Avenue, Sandycove - 
36 semi-detached houses. 
Plan Reg. No. 330/62. 

Dear S i r ,  1) 
We have been h s t r t l c t e d  by my c l i e n t  M r .  P. J. McCoy 
t o  apply f o r  en extension of t h e  appropriate  : i per iod  under sec t ion  4 of t h e  Local  Government (P. 8: D . )  
Act 1982. The e x i s t i n g  v a l i d  planning permission : 1 
given by o rde r  dated 15/3/1967 is i n  r e spec t  of 36 'I 
dwell ings.  Development of ha l f  t h e  e s t a t e ,  i . e .  18 ,I 
dwel l ings,  have been completed and t h a t  p a r t  of the  
e s t a t e  taken i n  charge. The completion of t h e  d 

remainder of t h e  e s t a t e ,  i .e .  18 dtrellings has  been , 
held up f o r  some years p a s t  due t o  l i t i g a t i o n  i n  
regard t o  ownership of p a r t  of t h e  undeveloped lands.  ! This matter  was f i n a l l y  znicably s e t t l e d  between 
the  p a r t i = s  i n  o r  zbout Novenber .I 982. Our c l i e n t t  s 

J :I 
3 o l i c i t o r s ,  Croskerrys and Son can verify szme. 
Hence the unavoidable delay by our c l i e n t  i n  !I proceeding with the completion of h i s  e s t a t e  p e r  the  J 

af orenent ioned v a l i d  planning permission. Our 
c l i e n t  hopes t o  hzve the development works fo? the 
balance of t h e  e s t a t a  put i n  hand immediztely and the 
e rec t ion  of t h e  houses a l s o .  

We s u b n i t  therefore:-  -'< 
I ; . . 

(a) ,The development t o  which the  permission dated d :  

15/3/1967 r e k t e s  commenced before the \ 
e x p i r a t i o n  of t h e  per iod now sought t o  be 
extended. 

( b )  S u b s t a n t i z l  works icere c z r r i e d  out pursuant t o  
such permission dur ing  such period,  and 

( c )  The developmsnt t r i l l  be completed within a 
reasonable t i n e .  

We a t t a c h  copy of tho  planning permission. Copies 
of the  r e l e v a n t  drawings i . e .  l ayou t ,  house plans 
e t c .  w i l l  be on your f i l e s .  We reques t  t h a t  
fzvourable cons idera t ion  be given t o  our app l i ca t ion  
as soon no poss ib le  s o  that t he  dcvclopncnt czn bc - 
completed. 

Yours f a i t h f u l l y ,  

John T. Gibbons. 

J . T .  Gibbons zsd A s s ~ c i a t e s . ~  



The form ~ r h i c h  was obtained f r o 9  the  p l z m i n g  au thor i ty  

i n  response t o  t h a t  l e t t e r  wes cougleted and t h e  pzd-,iculars 

as set out on the forin a r e  as fc l lows 

~ ( z )  Xane and address  of  zppl icant :  

M r .  P.J.  Kccoy, 21 Gundelz Pzrk, Szndycove, Co. Dublin. 

(b) Locat ion of other land t o  which t h e  pc rn i s s ion  r e l a t e s :  

Dundela Avenue, Szndycove , Co . Dublin. 

( c) Developnent t o  which t h e  pe rn i s s ion  r e l a t e s  : 

36 d ~ i e l l f n g s  a t  Dulldola Rvenue, Szndycove, Co, Dcblin. 

(d) P c r t i c ~ l z r s  of the  i n t e r e s t  he ld  i n  the  r e l e w n t  o the r  

land by the  

FreeholO owner. 

( )  Plan  r e g i s t e r  nmber /da te  of decis ion:  

330/62/ 1 5 March 1 967, 

( f )  I n  t h e  czse of o u t l i n e  p e m i s s i o n :  

(g) Dzte on which the p e r ~ i s s i o n  w i l l  cease t o  have e f f e c t :  

3 l s t  October 1963. 

(h) Date of coize,n,zenent of de7.rel~prnen-k t o  which, the  

p e r a i s s i o n  r e l a t e s :  
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The l e t t e r  trhich acconpznied that completed form Iias 

addressed t o  t h e  Tom Qerk of t h e  P l a ~ n i n g  Department. It 

is  dated t h e  1 s t  J u l y  1983 and i s  as follows: 

"Re developnent et  Dundelz Avenue, 56 houses 
p l z n  Reg. No. 330/62. 

Dezr S irc , 
Fur ther  t o  your l e t t e r  of the 29th u l t h o ,  We 
enclose herewith the completed app l i ce t ion  form 
and cheque i n  t h e  mount  of S1C8. 

Our c l i e n t  has comenced t h e  development works 
i .e .  roads,  sewers, water mains e t c .  and a n t i c i p a t e s  
that s i x  of  the  dwellings p lus  about a t h i r d  of the  
houses w i l l  be s u b s t a n t i a l l y  completed by the 31s t  
October 1983 i n  accordance with t h e  existing v a l i d  
planning permission. Ve would r e f e r  you t o  o u r  
l e t t e r  of the 22nd ultimo trhich explzins  the l e g a l  
hold-up which preventea our c l i e r t  from conple t i n g  
t h e  development. 

Ve would be obligcd t o  have the  p lznning  au thor i ty  ' s 
dec i s ion  as soon as poss ib le .  

Yours f a i t h f d l y ,  

John T. Gibbors . I 1  

The p l a r i i n g  permission t h e r e i n  r e f  erred t o ,  being 

the I tpa r t i cu la r  permissionu t o  which the  dec is ion  of the 

respondents under s e c t i o n  4 of the 1382 Act r e l a t e s  i s  

i d e n t i f i e d  by the  P l r n  i i eg i s t e r  Mmber and da te  of dec i s ion  

a s  "330/62/15 1;arch 1967". That permissior, tras granted by 

the  I - l i n i s t e r  fcr Local Govermscn< pursuant t o  s e c t i o n  26 of 

the Loczl (;averment ( ~ l a n n a g  a-d ~evelopment)  Act 196 



an  appea l  by the  prosecutor from z r e f u s a l  by the respondents - 

i n  r c l z t i o n  t o  z developnent conpr is ing  the  e rec t ion  of 36 

b e h l f  of t h e  proseculor  by a d i f f e r e n t  a r c h i t e c t .  Those plans $\ $ 4  1 
!,:;; 

I: 

showed a lay-out with Dundela Road l ead ing  west from Dundcla I 

I ,I 

Park t o  end i n  a souther ly  extension of Dundela Avenue. I t  

i,'ul 

provided f o r  6 p z i r s  of seai-detached houses on the northern !??! 
p: 
i ti 

s i d e  of Dundela Road and 4 p a i r s  of seni-detached houses on the ,' 
:, :> 
1:' ,I 
If;, 

d ' . . southern s i d e  of t h a t  rosd.  I t  z l s o  provided fo r  2 p a i r s  of 
li I)!: (; 

semi-detached houses on a s i t e  a t  Dunbela Avenue i n  Dun Laoghairt jii 
4) 

i n  zccordance with p lans  2nd p a t i c u l z r s  then submitted on .,!! 
4 
;1 
..!I 
i !:I 

semi-de tached houses on t h e  Dundsla Avenue extension t o  t h e  
7 

sou th  of t h e  junct ion with D ~ n d e l a  Road znd fac ing  west with 
:I ; 
,; P 

ir pair of semi-detached houses f a c i n g  v e s t  on the nor th  of the  JY ' 1  :, 
-;! 4: 

sane junct ion i n  Dundelr Avenue extension. Opoosite the  wester'ib 
1 

! $ end of Dundela Rord and f a c i ~  e a s t  5 p a i r s  of semi-detached 
i! :  .I  - j 

houses were t o  be b u i l t  on Dudela Avenue extension. i! ' 
I 

.' r ;I ( 

A s  i s  evident  from the a f f i d a v i t  of the  prosecutor  herein '!! I ,  
. 1'1 : ! 
.: f., 

an inspec t ion  of the r e g i s t e r  would have revealed t h a t  i n  ., hl 

;! 

i :  
r e s g e c t  of por t ion  of t h z  s i t e  f o r  t h e  development of which : 

. f 

. , . - 
the  " p a r t i c u l a r  ~ e r r i s s i o n "  was grznted on 1 5th Farch, 1967 I! . . 

.. , . 
i 

a f u r t h e r  permission i d e c t i f i e d  as P l z n  Reg. No. 1272/68 

dated the  13th  June, 196& was granted t o  the  prosecutor f o r  



e r e c t i o n  of  10 detached houses a t  Dundela Avenue sub jec t  

t o  z condi t ion  t o  be complied with before  development 

The plan r e l a t i n g  t o  t h i s  permission shows 

detached houses of d i f f e r e n t  shape and design t o ,  but  on the  

same s i t e s z s ,  t h e  5 p z i r s  of semi-detached houses on 

Dundelz Avenue e x t e ~ s i o n  fac ing  e a s t  tokizrds Dundela Road 

with d r a i n  a n d  sewage connections indica ted  only f o r  such 

10 houses. The prosecutor ' s  z f f i d a v i t  a l s o  shows t h a t  

inspect ion  of the  register would have revealed t h z t  i n  

respect  of another  por t ion  o f  t h e  s i t e  f o r  t h e  development '0 

of which the " p a r t i c u l a r  pe rn i s s ionM was g r a t e d  on the 15 th  

T:iarch, 1967 a f u r t h e r  permission i d e n t i f i e d  a s  P lan  Reg. 

1981/70 dated 20th Apr i l ,  1970 was granted t o  the  prosecutor  

1 

f o r  the  e r e c t i o n  of 8 detached houses a t  Dundela Avenue. , .  . 
The p l a n  r e l a t i n g  t o  t h i s  permission shows 8 detzched houses 

of d i f f e r e n t  shape and design t o ,  but  on s i m i l z r  s i t e s  t o ,  

the 3 p a i r s  of semi-detached houses on Dundela Avenue 

extension fzc ing  we.s t , but  without i n d i c a t i o n  of d r z i n  or 

sewage connections.  I n  h i s  affidavit the prosecutor swears 

t h a t  a l l  these  houseshave been b u i l t  but does not  say when 



- 
comnenced nor when completed. These two permissions .were .I j, 

sought by the  p roseca to r  and obfained f o r  two s e p a r a t e  

developments which he swears hzve been completed. -4s is 

evident  from t h e  a f f i d a v i t  on behalf  of t h e  respondents 

showing cause an inspec t ion  of t h e  r e g i s t e r  would a l s o  r e v e a l  

t h a t  i n  r e s p e c t  of   the r e m i n i n g  por t ion  of t h e  s i t e  f o r  

the  development o f  which the p z r t i c u l a r  permission was g r m t e d  

on the  15th March, 1967 the prosecutor  submitted an 

a p p l i c a t i o n  on the  20th of Apr i l ,  1978 as freehold owner of 

the land for permission f o r  the e rec t ion  of 18 detached houses 

1.1 
a t  Dundelz Road wi th  p h n s  showhg  layout  of intended trzter i/ ;! 

, +' 
, :! 

CIL ?iiiige s e r v i c e s .  The prosecutor  proposed t o  e r e c t  8 of 

1 
these houses of d i f f e r e n t  shape and design on s i t e s  similar 

t o  those of t h e  4 .- p a i r s  of semi-detached houses on the  

southern  s i d e  of Dun6ela Road znd t h e  remzining 10 detached 

houses of d i f f e r e n t  sha2e ad design bxt on s i t e s  s i m u a r  t o  

those of t h e  5 p z i r s  of semi-detached houses on t h e  nor thern  

s i d e  of Dundela Road. Permission f o r  t h i s  development, 



granted t o  t h e  prosecutor on the  3rd of February 1982 by 
- i  

An Bord Pleanala  on appeal  from a r e f u s a l  of the planning . ! 
au thor i ty .  !Chis permission is i d e n t i f i e d  on the r e g i s t e r  

as Plzn No. Reg. No. 11797/81 dated 3rd of Februzry 1982. I 
This development has not  y e t  commenced. The houses erec ted  1 

! 
i 

pursuant t o  the  permissions 1272/68 and 1981/70 appear t b  be of 1 
1 I 

I 

similar s t y l e  and design t o  each o the r  and t o  those the  
11 

sub jec t  of t h e  proposed development under permission 11797/81. 
'~ 

At t h e  time of the  a p p l i c z t i o n  fo r  extension of the zppropr iz te  

~ e r i o d  t o  which t h e  chzllenged dec i s ion  r e l a t e s  the prosecutor  i 
I 

hzd t ~ ; o  permissions f o r  the  e r s c t i o n  of houses on land 

f ront ing  D u d e l a  Road on the nor th  and south  s i d e s  thereof 

. .. . . which z r e  incons i s t en t  wi th  each other.  The inspect ion  of -.. 

the s i t e  on behalf of t he  planning a u t h o r i t y  deposed t o  i n  t h e  

z f f i d a v i t  showing cause r e f e r s  t o  development works done on . . 

t he  undeveloped p o r t i o n  of lznd  as being cons i s t en t  with e i t h e r  

of these two permissions sub jec t  t o  f u r t h e r  work necessary 

t o  r e l a t e  them t o  one or  o t h e r  permission. The prosecutor  

aZso then  had completed two develosments i n  eccordmce wi th  

permissions obtained by him over port ions of t h e  lznds fo r  t h e  



development of which t h e  l t p a r t i c u l a r  p e r n i ~ s i o n ~ ~  had been 

g a t e d ,  each of which, as a development, hzs i ncons i s t en t  

with t h e  development f o r  vhich 81par t i cu lz r  permissionu w a s  

granted. 

The d i s p a r i t y  between the information g iven  in the 

a p p l i c a t i o n  form with the accompznying two l e t t e r s  and t h e  
1 

Fnformt ion  d isc losed  by inspect ion  of the r e g i s t e r  m d  t h e  

I s i t e s  is  remarkable. The in fo rnz t ion  .conveyed by the  form 

E& the l e t t e r s  i s  t h a t  the  developments t o  which the  

'?pzrCicular permission1'330/62/15 PIzrch, 1967 r e l a t e s  f o r  the  

e r e c t i o n  of 36 semi-detached houses wzs comenced ir, mid. 

I 
completed and taken i n  charge by the  l o c z l  a u t h o r i t y .  It 

was zbout t o  be undertdcen by f u r t h e r  development works and 

by the  e r e c t i o n  of a f u r t h e r  18 such semi-detached dwellings, 

F 
thus coiapleting the  develcsrne~t  "in accordance wi th  the  

C 

;- . ..- . ;z;- - . .  . 
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. . 
offered i n  support  of the zpp l i ca t ion  was inaccurate and 

misleading must have been cbvious r ron  inspect ion  of the  

r e g i s t e r  even without inspec t ing  the  s i t e .  Had the  planning 

au thor i ty  r e l i e d - u p o n  the  information 2s conveyed by t h e  

a p p l i c z t i o n  form and l e t t e r s  and had they not had a v a i l a b l e  t h e  

t r u e  information f r o 5  t h e  r e g i s t e r  they would have been 
1 

obliged t o ,  and no doubt would have, made a dec is ion  t o  extend 

the appropriate  per iod " t o  enable t h e  development t o  which 

the  permission r e l z t e s  t o  be com.r>letedtt. But the r e g i s t e r  

disclosed the  inaccuracy of t h e  information submitted 2nd 

t he  planning a u t h o r i t y  were not misled. They v~ould have been 

e n t i t l e d  t o  r a fuse  the  app l i ca t ion ,  s t a t i n g ,  as they could k v e  

done, as t h e i r  reasons t h t  they were "not  s a t i s f i e d "  and then 

quot ing each of  the  th ree  sub-pzragraphs of s e c t i o n  4 (1) ( c )  

of the  1982 Act. Such dec i s ion  could have been j u s t i f i e d  

on the  grounds tkt:- 

( 1 )  t h e  development which ms commenced before t h e  exp i ra t ion  

of the  appropriate period w 2 s  not  t h s  develogncnt t o  

which the p a r t i c ~ l n r  perrsission r e l a t e s ,  

( 2 )  t he  s u b s t a n t i z l  works c a r r i e d  out during t h a t  period 



were n o t  i n  pursuance of  t h a t  p a r t i c u l a r  permission, and 

( 3 )  t h e  corjpletion works proposed would not e f fec t  - 

completion of the  development t o  which t h e  p a r t i c u l e r  

permission r e l a t e s .  

But a r e f u s a l  quot ing  simply t h e  words o f  t h e  s t a t u t e  

might have conveyed) tkt  the planning zu thor i ty  considered 

the  ineccuracy of t h e  i n f o r m t i o n  w + s  knowingly conveyed but 

might not  convey t h e t  the  a p p l i c a t i o n  as s t a t e d  might have 

been founded upon a n  erroneous l e g a l  i n t e r p r e t a t i o n  of t h e  

s t a t u t e  2nd t h e  events .  The d e c i s i o n  as conveyed i n  the n o t i  

of the  1st of  Septesber ,  1983 does convey t h e  reason why t h e  

plannine a u t h o r i t y  thou&t the a p p l i c e t i o n  wzs based upon a 

.- . 
ie-1 misconception. 
:. 

The d e c i s i o n  as expressed conveys t h a t  the  planning 

a u t h o r i t y  considered thet the development which would be 

completed i f  t h e  appropr ia te  period were t o  be extended would 

not  be t h e  developmant t o  which t h e l b a r t i c u l n r  permission" 

r e l a t e s ,  but i n  the not ice  they merely give the  reason f o r  

th+ t  conclusion. Thz t reason s u p ~ o r t s  a negative f i n d i n g  

under pzragraph (c )  of sub-section ( 1 )  of Sec t ion  4 of the  



1982 Act. l t  may c o r r e c t l y  be sa id  t h a t  the  dec i s ion  as ;iiii* 
expressed i n  the  not ice  does not  s t a t e  t h a t  the planning 

ii$ 
a u t h o r i t y  considered ezch o r  any of the mat ters  s e t  out i n  

s e c t i o n s  4 ( 1 )  (2), (b ) ,  or  ( c ) ,  ( i ) ,  ( i i )  or  ( i i i ) ,  and i n  

t ha t  sense,  i t  may appear t o  be de fec t ivs ,  However, it cannot 

be s a i d  t h a t  i n  t h e  process of reaching a dec i s ion  the 
1 

planning a u t h o r i t y  took i n t o  account mat ters  not proper f o r  

t h e i r  considerat ion.  They had t o  consider whether or  not 

the  development t o  which the  "pz t i cu la r  permissionll r e l a t e s  

had been commenced t o  the extent  of s u b s t a n t i a l  work done bu t  

no t  completed and whether or  not i t  could be c o ~ p l e t e d  wi th in  11" i; L 
a reasonable t h e .  These a r e  prescr ibe2 f a c t o r s  t o  be taken 

i n t o  account f o r  the  purpose of the primary objec t  o f  sec t ion  4 

of the  1982 Act namely the enabl ing o f  the  development 

already commenced t o  be continued 2nd t o  be com2leted i n  .. 1 i 141 ,I' 

zccordance with the  permission as granted without excessive 

delay.  I f ,  as the f a c t s  d i sc lose  i n  t h i s  case ,  a s u b s t a n t i z l  : 

por t ion  of  t h e  developnent t o  which t h e  p z r t i c u l z r  p e m i s s i o n  : ~ ~ L  !"! ! il. 
;:I; 

r e l a t e s  no longer  could be done i n  accordence with t h a t  i ir '"I 
..F 



r. -23- 

d b  VIVI.Y VI VUY --mu pr U ~ G A  by u s r u ~ ~  b w u  

o the r  permissionq i t  would not be p o s s i b l e  t o  g ive  r e a l  and I"" 
I 

I"", 
! 

P 
' . ' t  

* !if 
j - i  d ec i s ion  as expressed i n  t h e  no t i ce  dated t h e  1 s t  of December, j$ 

I -1 

m 
I . 1; 

detzched houses on p o r t i o n s  of the  s i te"  i s  cons i s t en t  with i, 
1 

I !  

P' t h e  cons ide rz t ion  of t h e  f z c t o r s  s e t  out  i n  sub-parzgraph ( c )  :' 
I : .,:I 

w of s e c t i o n  

; 1 
.. I t h e  scope of t h a t  s e c t i o n .  i !  

r"" ' . 
. . . Accordingly t h i s  dec i s ion  which has been challenged is 
I 

,' f 

a 
I 

I not u l t r a  v i r e s  the  plznning a u t h o r i t y  and i s  a v a l i d  

F' 
I e f f e c t i v e  dec i s ion .  The cause shown w i l l  be allowed and the  ! 
I .I 

2nd the f a c t o r s  descr ibed  under sub-section ( c )  of sub-section 

(1 ) without t a k i n g  such facts i n t o  cons idera t ion ,  The 

1983 2s given f o r  t h e  reason " the  permission f o r  36 semi-detach 

houses was superseded  by permissions f o r  a t o t a l  of 1 8  

4 ( 1 )  of the  1982 Act and does not  i n d i c a t e  the  

-t;akina i n t o  cons ide ra t ion  of mat ters  trhich do  nnfi n n m n  w i + . h i n  

b.3 
a? l s ' j 2 ~  

f"" 
I 

cond i t iona l  o rde r  of c e r t i o r a r i  dischzrged, : 

W - 0  




