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Judgment  de l ivered  on  the  .1 7- day oi EL!: t - b  :L- 1, I~I;$V 

T i ~ i s  is an appea l  b rough t  by t l ~ c  i)c.ic:nil;~nt who is t l ~ c  husbancl 

from tllc o r d c r  of the  Ic.r?rncd Prcs idcnt  of the  Circui t  Cour t  maclc o n  

t hc  17th ciay of October  1083 directing :i:c sctlc ol' t he  pr~!rniscs, 

7 Whitcthorn P a r k ,  : \ r t anc  in t l ~ c  C i t y  (I!' L)ui)lin ;lncl i u r t h c r  dec lar ing  

tha t  t he  Plaintiff is cn t i t lcd  to a I>cncCici;tl in tc rcs t  lo  Lhc e x t e n t  oC 

40:: of the net t  p roceeds  of s u c h  salp a1:ti t hc  I lcfcndant  is cnt i t lcd to 

a beneficial i n t e r e s t  t o  t ! ~ e  e x t e n t  of hO!: of t hc  ! ~ c t t  p roceeds  of s u c h  

sale.  

The Plaintiff who i s  t h e  wife ser\,cci a notice t o  vzry the o r d e r  

o f  t he  Circuit  Cour t  seelcing a dccitlratioil that  s n c  is ent i t led to 

50% of t hc  ne t t  p roceeds  of t h e  salt. 

I f ind t h e  facts a s  proved  bclo1.t~ r:ic in cv idcncc  rclevant  to 

the  i ssues  raised t o  be 3s follows. 

The pa r t i e s  were  marr ied it1 .\la') ! ' ' i5. PI-iol- lo  tllcii* marr iage 

i:i 1!1i: z;c:~:h of :\!>i-il lN.:y5 t11t:y I\ : I ( I  l)~t:*t'~:.!~t*cl !!:t* !~~-c.:::i$i*:i, tht: s~r I>j~*c:  

:~IL.JIIS o l  s av ings  \vhich !he pal-tics hiitl L ~ L * ~ I I  rtl;\!iitrg ~ > ~ . i o r  to April 1975 

as an engaged  couple by obta in ing  a loat1 on urortgagc from lllc 



Ir ish >lationwide Euilclino, Socicty ol' K5.330: 1,:: t;ll<.inz out  :t term 

loan from a Bank in t h e  sum of £600 nzci by  obtaining £800 fron: a 

Credit  Union on loan. 

It is agrceil tha t  it was t11c intcntion 0 1 '  rllc ~): t~-t ics  that  t l ~ c  

house should be purchased in the i r  joir.: names. each to be entitled 

to a  haii  s h a r e  in i t .  Upon taking legzi advice Cor the  purpose  o i  

completing the  sale of the  house ,  the  part ics  discovered tha t  by  

reason o i  the  fact tha t  the  wife was stiil under  21  years  of a g e ,  the  

purchase could not be taken in h c r  n a r c  ancl :he Dccd of Conveyance 

of the house was accordingly taken i n  r h c  n;lr,:c% of the  fiusbanci alonc. 

The wife rcached t h e  a g e  of 21 !:cars i:; Ju ly  o i  1075 and the  

part ies  then visited a solicitor with the  intcntion a s  harl bcc:n ai-rangcd 

bctwccn thcm a t  the  time of thc  originai convc;.ancc of having a l u r t h c r  

Deed csecuted  by t h e  husband grant ing  a hal l  s h a r c  in the housc to 

thc  wife.  Upon disco\rcring tha t  t h e  cost of this woulti br: in  the  region 

of is0 ancl requi r ing  money a t  t h a t  tirnc. ior  t hc  se t t ing  u p  and furnishing 

oC thc  housc which was not yct  complc*ti.cl I11cy rlccitlcil not to ~ ~ r o c c c c l  

with the  matter  a t  tha t  time. Prior  to thc mnl-rlngc, thc part ics  had 

both been in well-paid and s t eady  employment. thc w i l e  work&d a s  

;I cnshicr in  a  newspaper of l ice  ancl lllc l l ~ l s l > a ~ ~ t i  *.v.vo~-kc-it ;IS a plumbcr 

and later  a s  a  Water Inspector  w i t h  t hc  Dublin County Council. He, 

in addition to  his  ea rn ings  in t h a t  job tvas able to  d o  plumbing work 

out  of his working h o u r s  and make money a t  t h : ~ t  a s  wcll. 

C;:fortunately, di if icul t ics  a rosp  in th is  r::nrriagc a t  a 1-el.?tivcly 

c!;\!-ly s t . 7 ~ ~ '  a11J t t ~ c  \\'if'? finally Icl't t l c .1 -  ht~st,;ii:,i ;tnrl I l ~ t *  f;l~nil!. tiomc 

i t 1  February o f  1980 and  has  sitlcc th;lt time! bc.c~l liviug with i ~ n o t h c r  



I;::rn: 'Yl~ct-c were 110 c k i l c l ~ - i * ~ ~  1801-11 10  I l i a -  I I I : \ I . I - : ; I ~ ~ ~  I I I I I ~ I ~ ~ I  t l ~ ( .  wif(: 

r.5-.v llas two children of wIlo111 t l ~ c  I)OI-:OI? wil l ;  * S ~ ~ J I I I  :;ht: liv(!s is the  

father .  

Throughout  the  neriod when tile 1,artit.s iivcd together  a s  man 

azd wilc, they both cont r ibutcd  Lo a joint pool out  or \.v'nich there  was 

discharged not only household expenses  but  also the  repayments o f  

-;a ...- loans ra ised  from the  Bank and thc Crcai: Lnion and the  repayments 

o i  the  mortgage instalments. 

T h e r e  was a conflict of cvidcncc bcforc 3 e  a s  to the proportion 

o i  these rep jyments ,  the  husband claiming that  he  paid approximately 

r-sice a s  much a s  the  wife into thc  joint pool, Lhc wile asser t ing  tha t  

they each made an equal  contr ibution.  

I am satisfied on thc  cvidencc that  till! wiic made one iinal payment 

to the  mortgage account which was then in al-1-cars shor t ly  a f t e r  leaving 

rhc family home for  good in Fcbruary  of 1980 but t h ~ t  apa r t  from tha t  

3il mortgage repayments  have  been m c ~  b y  the  husband since tha t  time. 

The husband l i v e s  in  lhc family IIOII!~: ; i r l t l  I ~ i s  rlonc so  on his 

o\vn since February  of 1980 and it is  necessary  tha t  he  lives in the  

area which t h e  home is  s i tuated as  that  is a co:?dition oi his employment 

;rs s Water Inspector. Thc  ~ C ~ S O I I  tht* \vil'i: ~ ; I V C .  rot- llol.v : ~ s s c r t i n g  

this claim to  a beneficial s h a r e  in thc  house anri sccking 3 sale \\*as 

that  s h e  had a responsibility towards h c r  two children and if any th ing  

\vas ar i s ing  fror.1 t h e  circulnst;lnccs stll.~-our~ditr s \hi: ~ ~ i ~ r c l ~ a s c  0 1  LlIis 

ljc~t:sc a t r u s t  in the  h u s b a t ~ d  to the  l ,~*~~cCit  oi r l ~ c  \viie oi n half s h a r c  



in l h c  housc .  lie contended, howcvct.. :1:;1t tl:;tt nitl:it bc constl-uccl 

in equ i ty  a s  a t r u s t  c o n d i ~ i o n s l  upon thc  maintcnancc ol t he  relat ionship 

of marr iage a n d  tha t  on  t h e  ev idence  the  .sife having  broken  t h a t  

1-clationshi;, by  leaving t h e  h u s b a n d  anc! thc i a l ~ i i y '  h01r.c and  going 

to  live with ano the r  man t n a t  t h e  t r u s t  :vas now avoiclcd. He then  

cor,:endcd fo r  a n  intercs:  i:: t h e  fainiiy i;c:zi: *::~::sisrirts so!ely o i  her  

cont r ibu t ions  towards the  reduct ion  v l  t hc  mOl.tgiigc anci towards t h e  

d i scha rge  of t h e  two loans a n d  u r g e d  me on  t h e  cviclencc to hold tha t  

- tha t  was no g r e a t e r  t han  one- th i rd .  

Counscl on behalf o i  t h e  wife ,  5Il.s. 0 Uroin, contcndcd  tha t  

I h c  c i r c i~ms tanccs  s u r r o u n i i i n ~  1111. ~ I I I . ( . ~ I : ~ . . ; I -  (.~.t.:~rt.tl :I t I - ~ I S ~  of on(:-half 

s h a r c  in t h e  house unaffcctcd by subsc~. lucr i t  c v c t ~ t s  a ~ ~ c f  Curthcr in 

. 
t he  a l tc rna t ivc  contcndcd  chat cvcn  il Lhc .i!;;l~-r. of Ihc  boncficial 

i n t c r c s t  oE t hc  wilc in t h c  housc  fcll t o  I)!: d(:tcr:nincrl in accordance  

with the  cont r ibu t ions  t h a t  t h e  cv idcncc  supported a n  cqt:xl cont r ibu t ion  

from each  p a r t y  and  t h a t  t he re fo re  t h e  lviic was cnt i t lcd to a 50% i n t e r e s t  

in t h e  house .  S h e  conceded ,  howcvcr ,  1l?at tile husband  was ent i t led  

to n c rcd i t  for  t h c  e x t r a  amol111ls p;titl l ~ u  \ \*;~y nf rnol-Lgagc in s t ; \ l~~~cnLs  

by h im s ince  February 1980. 

\vl~icll 11c concedes  is a novel ctrgumcnt.  1 l ~ a v c  CoiIIc to  tile conclusion 

t h a t  it i s  not a valid proposition of law. 

I t  was t h c  c l ea r  intr?n!ion oi  thcsc p r ~ r t i c s  :hat ttiis housc s i ~ o u l d  

!,c* ! ) ~ I ~ C ~ I J S C ~  jointly by  tlrc::i ancl in rny vic*\v 1111.- ~ - \ - r l I l  s ivllich t\zpl>cnccl 

;\I\&! t l ~ c  circi~mstn:iccs u n d c r  \vhici. i t  \\.;IS f>i:t-~!\.t::<*i! in tb.c S O I C  i;~t:lc 

of llrc Iiusbrrnd \\.hen vic\vccl t h ~ - o \ : ~ i ~  c:rluitaLlc ~,l.i!lci;)lcs must Ilc give11 

t l ~ c  S : ~ I ~ C  force a n d  cf lcct  n s  i i  thl.il- i ~ l t c ! l \  t ion h;ttl b c c l ~  cat.~-iccl out  



in the f irs t  instance a s  i f  thcy wcrc both grantees uncier thc  Decd of "9 

Conveyance of a n  equal sha re  in thc  Iiotlsc. I-I(: subnii ts ,  ho\vr?vur. that  

'"1 
such t r u s t  was conditional upon each p a r t y  honouring the obligations of 

the contract  of marriage and that  on the cvidcncc t h c  wife having deserted 
m 

the  husband and  left thc  fanlily homc t h e  conclilio:~ has  faiicd and t?.e 

t r u s t  should in equity be terminated o r  cnnccllcd. T h e r e  is no t ,  in my ~ 

opinion, in the  general  principles of cquit j -  roortl {or a voiiable 01- 

fl 

conditional t r u s t  depending upon the  maintenance of the  c a r r i a g e  nor can 

the  Courts  invest igate the t rue  reasons for  the  unfortunate break-up of 
m 

the  marriage in o r d e r  to ascertain the reality of  the  beneficial ownership 

of two people who agree  jointly to purchase  a house and make each of csl 

them contr ibutions towards the redemption of mortgages s tanding upon 

i t .  In thesc c i r c u m s t ~ n c e s ,  I am sat isf ied that  the  wife is entitled to a 

50% o r  one-half s h a r e  in the  equity of redemption of thcsc  premises. 

I am equally satisfied that  evcn i f  t h e  evidence were clearly to 

establish a g r e a t e r  contribution dur ing  the period from 1975 to 1980 by 

t h e  husband to the  repayment of  loans and the  discharge o i  the  mortgage 

than that  made by the  wife that th is  does not affect the  propi-otion o i  

one-half which the  wife had a s  of Fcbrual-y 19SO in thc  cquity of rcdcmption 

in these premises. 

Different considerat ions,  however, in m y  view apply to the  situation 

since that time and in part icular  to tJlc tlischal-gc of thc morigagc on the  

prcmiscs which i s  still being cffcctcd solcly by Ihc husband in thc last  

four  years .  

I n  m y  view, the  equi ty  of redemption in. thcsc premiscs as of 

February , 1 9 S O  consisted of t t1ct t h t * ~ ~  gross n~nrlic+l v : l i ~ ~ t :  ol' ti:c p~*crni~t . s  

less  the amount still o t l t s t a n d i ~ ~ g  to the  Ir ish Nat iorl\vilir,. Guiiding Sozic :~ .  

The  cvidencc already given bciorc mr? did not psrmit me to dcrrcrmine 

e i the r  that  g r o s s  mar-liet valuc nor ~ 3 s  a pl-ccisc figul-c 'fo'l' 11:c amount 



It is necessary that these matters si;ould either bc sgrccd between 

I, the parties o r  that fu r ther  evidence should be adduced before me 30 a s  

r \  to permit me to determine them in the event of a dispute. ilaving 

determined the relationship in terms of percentage bettvcc? thc totai 

amount outstanding on the mortgage a s  of February 1960 2r.d the qross 

I market value of the premises, jt seems to trce that the prccise for: o i  r 
, :  \ declaration which I must then make is to declare the wife et.titied :o 

one-half of the percentage constituting the  equity of redemntion at that 

time. To take a s . a  simple example, if the amount outstandir.g on the 

mortgage at that time constiturcd 10% of thc gross value of :3c prcziscs i 
1 the wife would be entitled to a 45% share  in the ownership oi  the house. I"" 

i '  --. With regard to the claim f o r  a sale of the premises pursuant to 
8 .  
'L. 

j the Partitjon .Acts, the position appears to me to be as  fol lo- .~~.  Having ' . - _ 

rcgard to the provisions of the Family Home Protection Act, i97b in the li 
i .  I absence of an agreement between the part ies,  an order  for szle cannot 

I 

, . in my view be made under the  Partition Acts unless the Cour: is also 
I L' 

.: .-. ' satisfied that it should dispense with thc conscnl of thc non-agrccing 

I . I  , . 
1 -. 1 spouse under  Section 4 of the 1976 Act. 

... 
d 

F;. Having regard to the evidence which was given before r.;e on this 
j ... 

. . . , Appeal, I am not satisfied that at prcscnt thcrc arc gro~int i s  on v;hic:? 

i t  would be app-opriate for  the Court lo clisperlse with the co:lsent of 
. . 
.:. \ the husband. It  may be that circumstances will change which would make 

F. ; 
. . 

I _. i t  appropriate to dispense with that consent but at pl-clscni I ~ r n  not 

prclnrcd to do so. 

I will  he.^ the parties on the qucstion a s  i o  the g~-oss v:!;::~ of ti?.= 

l~ousc  in February of 1980 and the total amount then outstat~ciicg lo the  




