
IN T B  MAT!ER OF KELLY'S CARFETDROI~E L < ~ ~ T E D  (IN LIWIDATLTI~N) 
AND I N  TE3 MBTI!ER OF TIE C0:IPANIES ACT, 1963, Sec. 297 

9 

KEI;LYIS CARETDROML' LIMIED ( i n  l i qu ida t i on )  
a d  XONCK P a o m m c ' s  LI~ITED 

ZZ'RGliT, GAYNOR and PATTUCL mmy . . 

Judg- del ivered by O'Hanlon J.. t he  13 th  day of July, 1984. 

I n t h e s e  proceedings the  l i qu ida to r  of Kelly 's  Carp .  ntdrome Limited 

invokes the  provis ions  of See. 297 of the  Companies Act, 1963, f o r  
i 

. a  the purpose of asking t he  court  t o  rake an order  which would have the  
$ effect  of imposing personal  l i a b i l i t y  on t h e  members of a firm of 

' 9  accountants - Xessrs. Gaynor, Tufy and Company - i n  respect  of t h e  
$. . L 
t debts  o r  o ther  l i a b i l i t i e s  of t he  company. This claim i n  turn  is 

- .i based on the  contention that t h e  two par tners  i n  the  f i r m  - Fergal  
? 
' . 

? f 
Caynor and Pa t r i ck  TuTfy - were knowingly p a r t i e s  t o  the  czrrying on 

r" 
r.. of the  business of Kel ly ' s  Carpetdrorne ~ i m i t d d  with i n t e n t  t o  defraud 
2 .  -... t .  some . .+. c red i t o r s  of t he  company o r  c r ed i t o r s  of o ther  person o r  f o r  

I. .$ t 

.I some fraudualent  purpose. 
-. :i# 'i -- d .  

..,;.:$ - 
i .,. . .. There a r e ,  accordingly, two e s sen t i a l  f e a t u r e s  involved i n  the  claim. 
. I n  the  first place  i t  must be es tab l i shed  t o  t he sz t i s f ac t i on  of the  I 

court  t h a t  t h e  businese of the  company was, i n  f a c t ,  ca r r ied  on i n  
I .  

$ such a manner and with such i n t e n t  z s  t o  achieve one o r  more of the  

- ,  
* F fraudulent  purposes re fe r red  to  i n  Sechion 29 and secondly i t  must 

'I .. . .' .$i .-- 
7~ 

a l s o  be es tabl ished t o  tke  s a t i s f ac t i on  of the cour t  t h a t  the respon- 
a- . .. 

dents were knoulingly p a r t i e s  t o  tile carrying on of the business i n  4 

mnner aforesaid.  f 



The liquidate:. 'has succeeded i n  b r i n g i n g  home t h e  charge of fraud 

a e i n s t  t hecc  :cany i n  t h s s e  proceedings,  j u s t  a s  he had a l r s a d y  done 

i n  e a r l i e r  p roceed in i ; sbe fo re  M r .  J u s t i c e  C o s t e l l o ,  i n  t h e  course of 

w h i  

of 

.ch an order: lms a l r e a d y  been made under the  p rov i s ions  of Sec. 297 
ce- /Lv&kz-Q 

t h e  Act imposing personal  l i a b i l i t y  on two Q& 

.@%gqp - Mattnew K e l l y  and Eanonn Kelly.  The most s a l i e n t  f e a t u r e s  

of  f r a u d u l e n t  p r a c t i c q s  as e s t a b l i s h e d  i n s t  t h e  company i n  t h S e  
, ~ I J D  ' ! % L ~ < C V  v+ L&, &=d-~&-&~?- pdp-2. f l 6 = v A  . 

A company named Kelly's Carpet  Supermarket Limited was incorporated 

on t h e  6 t h  December, 1973,  and continued t o  t r a d e  u n t i l  the  year  1976. 
On t h e  28th  October,  1976, Kel ly t  s Carpetdromn Limited was incorporated 

a d  e f f e c t i v e l y  took over  t h z  c a r p e t  r e t a i l i n g  bus iness  formerly c a r r i e d  

on by  Xelly's Car?et Supermarket L ia i t ed .  On t h e  27th B y ,  1977, 

a r e s o l u t i o n  was passed  a t  a General Meeting o f  t a e  members of Ke l ly ' s  

Carpet Superd&et l i m i t e d  t h a t  t h e  Company, by r e a s o d  of i t s  l i a b i l i t i e s  

could n o t  con t inue  i n  bus iness  and that i t  snould be wound up volun- . . 
t a r i l y ,  and t h a t  ?k. F e r p l  Ga;inor of c a b o r ,  . W f y  and Company be 

appointed as L i q u i d a t o r  of  t h e  Company. 

C;tf 5 ~ T e ~ ( -  
The evidence g iven  i n  tllo course of  the  p r e s e n t  proceedings 

t h a t  t h e  claims of a l l  c r e d i t o r s  of K e l l y t s  Carpet Super- 

market Limited had been met i n  f u l l ,  wi th  t h e  exception of l a r g e  out- 

st and i n r i ; " f  o r { u p r e s e n t e d  by t h e  Revenue Commissioners, and 

i t  was. t%g&&ed t h a t  t h e  winding up of one company and the  formation 

of ano the r  on t h a t  occas ion  was merely a device  t o  enable t h e  o ld  

busineso t o  con t inue  under a new nane wnile a t  t h e  same time defrauding 

t h e  Revenue Commissioners of the  amounts claimed f o r  VAT a g a i n s t  the  
I 

o r i g i n a l  company. It was f u r t h e r  suggested t h a t  t h i s  was a course I 

w i t h  I of conduct which;& t h e  passage of time,uas sg&% repeated  wnen Kel ly ' s  I 
Cametdrome Limited was put i n t o  l i q u i d a t i o n  and the  phoenix rose  from 

1 

t h e  a s h e s  again, on t h i s  occas ion  i n  tile si-lap@ o r ' g u i s e  of Kel ly ' s  
I 

C ~ r p e t  Drive-In Limited. However, t h e  evidence t o  support  the  a l l e -  i 
f 

g a t i o n  t h a t  t h e  winding-up of K e l l y f s  Carpet Supernarket Limited was I 

1 

p a r t  of a f r aud l i l en t  scheme t o  which t nc  first-named Respondent l e n t  

himself i n  h i s  c a p a c i t y  as Liquidator  of t h a t  company, is inconclusive. 

The Revenue Commissioners are  the  only c r e d i t o r  of the  company who a r e  

e t i l l  u n s a t i s f i e d .  The uinding-up of the  company has  l a i n  dormant 

f o r  s e v e r a l  years, and the VAT claim bi th2 Revenue Com~i;aioners, 4 



1 ~ 
1 

which was d i s p u t e d  i n  i t s  e n t i r a t y  by t h e  L i q u i d a t o r ,  has  never  1 1  
I 

been f i n a l l y  determined,  z l though t h e  Revenue Commissioners had a t  1 
. t  
i a l l  t imes  the means i n  t h e i r  power t o  p r e s s  t h e i r  c la im t o  a con- m' ': 

c l u s i o n  had t h e y  e l e c t e d  t o  do so .  ' i  
d . . 

'"1E 

F o r  t h e s e  r ea sons ,  a l t hough  t h e r e  is, indeed ,  a ~ a r k e d  s i m i l a r i t y  C 
. 1. 

between t h e  procedure adopted f o r  s e c u r i n g  t h e  t r a n s f e r  of t h e  !! 
b u s i n e s s  and assets o f  K e l l y ' s  ~ a r ~ e & L ~ u ~ e r r n a r k e t )  l i m i t e d  t o  K e l l y ' s  1 11 ;1 

Catpetdrome Limited i n  t h e  1976/77 pe r iod ,  and t h a t  adopted l a t e r  .I 
when K e l l y ' s  Carpetdrone Limited was p u t  i n t o  l i q u i d a t i o n  and its ""1. 

1' 

mantle was assumed by K e l l y f  s Carpe t  h i v e - 1 n  Limited,  I th ink  t h e  i 
evidence r e g a r d i n g  t h e  e a r l i e r  t r a n s a c t i o n  reirains  n e u t r a l  i n  cbarac-  1; 

1 :1 
t e r  and cannot  be r e l i e d  an t o  i m p l i c a t e  t h e  Respondents i n  any 

cha rges  o f h u d  brought  a g a i n s t  t h e  v a r i o u s  companies. For w a t  
i t  is  w o r t h , ' t h e  evidence does  show t h a t  t h e  s e r v i c e s  o f  F!essrs. 

Caynor, Tuffy and  Co., as accountahhs,  were b e i n g  a v a i l e d  of by 

M r .  Phtthew K e l l y  and h i s  a s s o c i a t e s  as f a r  back a s  the  mid-seventies.  

K e l l y ' s  Carpitdromc Limited cont inued t o  t r a d e  i n  premises i n  

Phibsborough on t h e  n o r t h  s i d e  of Dublin,  f o r  about  f i v e  y e a s  from 

t h e  d a t e  of i ts i n c o r p r a t i o n  and b u i l t  up a huge turn-over a s  

c a r p e t  r e t a i l e r s  and i n . a l l i e d  l i n e s  of bus inessL Ifessrs .  Gaynor, 

Tuffy and Company a c t a d  f o r  t h e  company i n  r e g i s t e r i n g  i t  wi th  t h e  

Revenue a u t h o r i t i e s  f o r  VAT and PAYZ, and were asked. by Ihtthe;, 

K e l l y  t o  a d v i s e  on t h e  account ing  procedures  of t he  conpzny. T.:eir 
%z 

i n t e r v e n t i o n  i n  t h i s  f i e l d  , hovever, m e q a  h o s t i l e  r e c e p t i o n  from 

t h e  accountant  employed by t h e  company and  as tiley were unable t o  . * .  

t ake  over  t h e  f u l l  r e s p o n s i b i l i t y  of a c t i n g  as accoun tan t s  f o r  t h e  

company they  withdrew from the  scene  and were t h e r e a f t e r  consul ted  

only  i n r e l a t i o n  t o  s p e c i f i c  problems which a r o s e  from time t o  time. 

I am s a t i s f i e d  t h a t  t hey  d i d  no t  hold themselves o u t  as Auditors  

o f  t h e  company, o r  c a r r y  ou t  an  a u d i t  o f  its accounts  at any time, 

and from what t h e  c o u r t  was t o l d  of  t h e  book-keeping p r a c t i c e s  

observed by t h e  company t h e  completion of a n  a u d i t  a t  any time would 

have presented  any f i r m  of accountants  w i th  enormous d i f f i c u l t i e s .  

The evidence of Pk. Brendan NcColdrick, wflo a c t e d  ao  accountant  of 

the  company d u r i n g  t h e  l a s t  yea r  o r  two of i t s  e x i s t e n c e ,  conveyed 



t h a t  a huge p r o p o r t i o n  of  t h e  casrl t r a n s a c t i o n s  conducted by 

# e l l y l s  Catpetdrome ~ i r n i t e d  w i t h  its customers  never  found t h e i r  

way i n t o  t h e  o r d i n a r y  books of3ccount  of  t h e  company, b u t  were 

recorded  s o c r e t l y  i n  a d i f f e r e n t  s e t  o f  books. By t h i s  means 

t h e  accoun t ing  system of t h e  companyas  s o  conducted as t o  concea l  

from t h e  Regenue Commissioners and anyone e l s e  cnarged i t h  i n v e s t i g a t i n (  

t h e a f f a i r s  of  t h e  company, s a l e s  t r a n s a c t i o n s  o f  up t cd-~per week 

or&rn. p e r  snnum. I f  c o r r e c t  ,- and no one came forward t o  challeng+e 

o r  r e f u t e  t h i s  p a r t  o f  h i s  ev idence  - then  it d i s c l o s e s  t he  ex i s t ence  

of f r a u d u l e n t  p r a c t i c e - o n  a monun~ental s c a l e .  One consequence of 

such a f i n d i n g  is that it rrakea i t  imposs i5 l e  t o  t a k e  a t  t h e i r  f a c e  

v a l u e  any  of  t h e  m3ny accoun t ing  documents which have been produced 

concern ing  t h e  Kelly group of companies - Sta t emen t s  of  Affairs, 

Balance S h e e t s ,  and s o  f o r t h ,  conp i l ed  a t  d i f f e r e n t  t i n e s  and f o r  

d i f f e r e n t  purposes.  I f  t h o s e  who c o n t r o l l e d  t h e  d e s t i n i e s ~ t h e  

company had embarked on a scheme of f r aud  of  t h e  magnitude desc r ibed  

i n  Hr. McColdrick's evidence,  t h e n  no document emanating from t h e  

same sou rce  and p u r p o r t i n g  t o  throw some l i g h t  on the  f i n a n c i a l  s t a t u s  
f of t h e  companyat a n y  particular t i a c  can be regarded  as r e l i a b l e  o r  1 

t r u s t u o r t h y .  . 

3 

f With r zga rd  t o  t h i s  first, rrajor  a l l e g a t i o n  o f  f r a u d  i n  t h e  conduct 
: of  t h e  b u s i n e s s  of t h e  company, the evidence d i d  n o t  imp l i ca t e  the  . 
I 
1 ~ @ s p o n d e n t s  i n  t h e  p r e s e n t  proceedings  i n  any  way. They were no t  
'i 
i t h e  company's accoun tan t s ,  s a v e  t o  t h e  e x t e n t  that they were employed 

i n  a c o n s u l t a t i v e  c a p a c i t y  from t ime t o  time. T h e i r  involvement 

2 
.t with  the  a f fa i rs  o f  the  conpany e v e n t u a l l y  l e d  them t o  prepare a 

four-year  s e t  o f  draf t  accoun t s  f o r  t h e  company, extending bauk t o  
i 

,. I t he t ime  when it f i r s t  a c t  up i n  b u s i n e s s  and forward t o  t h e  3lst  
i October,  1980. The pzirary o b j e c t  of t h i s  e x e r c i s e  was s t a t e d  t o  be 

l - i .  

t h e  r e s o l u t i o n  of  t h e  trzc prablems of 1.k. Fatthew Ke l ly ,  b u t  it 
4 

.O seems c l e a r  t o  me t P ? t  ?;?is very onerous t a s k  was a l s o  undertaken for 
7 .. the  b e n e f i t  of  t h o  ;cc;2:l:f i t s e l f  a d  s d s t a n t i a l  payments were made 

i n  favour of t h e  pb,.;y-.- ' r ~ r  t3 o u t  of t he  company's account f rorn time 
w 

t o  t i n e  i n  r e s p e c -  .. . .-- -.XI s s r v i c e s  rendered.  



Be t h a t  as it may, t h e  evidence o f  P l r .  XcColdrick and of the  staff 

members employed b y  t h e  Respondents t o  p repa re  t h e  four-year  s e t  of 
I 

accounts  i n d i c a t e d  q u i t e  c l e a r l y  that t h e  e x i s t e n c e  of  a double- i i ""ii account ing  system was never  d i s c l o s e d  t o  t h e  Respondents o r  t o  t h e i r  , . 
I ; .. ; 

r e p r e s e n t a t i v e s  and t h a t  t ' n e y x r e  al lowed t o  proceed wi th  the prepara-  i .i 
t i o n  of t h e  d r a f t  accoun t s  i n  b l i s s f u l  ignorance  of  t h e  f a c t  t h a t  T >  

: t3 
much of i h e  base  m a t e r i a l  needed f o r  t h e  p r o j e c t  was be ing  d e l i b e r a t e l y  ' ; 1  ti ., 
withheld  from them. ?; f : 2 

,; t 

It may a l s o  b e  s a i d ,  i n  t h e  Respondents '  de fence ,  t h a t  when e v e n t u a l l y  
, I t h e  four-year s e t  of d r a f t  accounts  v e r e  p repa red  and made a v a i l a b l e  . I  

t o  t h e  Revenue Commissioners i n  t h e  y e a r  1981, these  accounts  when 
/ 

I 
-* \ 

r e a d  i n  con junc t ion  wi th  t h e  working pape r s  which were a l s o  made I 
4 :  

a v a i l a b l e  t o  t h e  Reeenue Cormissioners  cou ld  n o t  f a i l  t o  d i s c l o s e  t o  I 
/ i. I 

anyone wi th  a n  e lementary  'knovledge o f  accoun t ing  procedures  t h a t  9. 1 
t h e  affairs of t h e  company were be in6  ccnducted i n  a h i g h l y  i r r e g u l a r  

I 

manner. Very l a r g e  sums were inc luded  i n  Suspdnse Accounts on t h e  h. 
;! 

b a s i s  t h a t  t h e y  could  n o t  be accounted f o r  i n  any way, and a c l e a r  ! 

i n f e rence  could  be d r a m  t'hat c r e d i t o r s  had been  paid on a l a rge -  i 
C" 

s c a l e  o u t  o f  t h e  proceads  of s a l e s  which had been l e f t  unrecorded i n  
! 

t h e  accounts  o f  t h e  company. The d r a f t  accoun t s  a l s o  gave r i s e  t o  I .  

A 
t h e  i n fe rence  t h a t  t h e r e  were l a r g e  sums owing by the  company f o r  

VAT which had n o t  been p rev ious ly  d i s c l o s e d  t o  t h e  Revenue and which I I -  
&&! , 

gave r i s e  t o q  c la im which l a t e r  p r e c i p i t a t e d  t h e  winding-up of  t h e  I 
, ' 

company. From t h e s e  p o i n t s  of  view i t  might be s a i d  t h a t  i n s o f a r  r t b  t:: r 

5 
a s  t h e  Respondents were r e p r e s e n t i n g  t h e  i n t e r e s t s  of the  company as -. + 

wel l  as those  of  Mr. Matthew Ke l ly ,  t hey  did t h g i r  c l i e n t s  a d i s d e r v i c e  
I 1  

by t h e  p r e p a r a t i o n  o f  t h e d r a f t  accounts ,  s i n c e  the  i n e v i t a b l e  consequence lo 
I 

wag t o  s e t  i n  t r a i n  a much more v igorous  i n v e s t i g a t i o n  by the  Revenue I 
of t h e a f f a i r s  of t h e  company. 

'I . j'i,. 
+ A  

! 
S i m i l a r l y $  when M r .  Tomaa ~ i c i t  of t h e  ~nvestig-ation Branch of t h e  

~ e v e n u e  Commissioners came to  g i v e  evidence concerning h i s  personal  

c o n t a c t s  u i t h ' k .  Fergal Gaynor, it showed that Mr. Csynor had been ii 1 
, I .. 1 ,, , ,  

more than  candid  I n  d i s c l o s i n g  t h e  t o t a l  u n x e l i a b i l i t y  of the  books . ;m .I . I  . .  1 
of  account  and accoun t ing  oystems of t h e  company and of Patthew ! i 
Kel ly  himself .  A t  d i f f e r e n t  t imes i3r. Gaynor said t o  him, 

! .  . . . 
'A 1 



(1) t h a t  i n  his opinion,  Ystthew Kel ly  had made s u b s t a n t i a l  . 

c a s h  withdrawals  from t h s  bus ines s ,  and t h a t  he  would seek t o  

make f u l l  d i s c l o s u r e ;  (2)  that t h e  cotnpany showed l o s s e s  f o r  

s i x  g e a r s ,  b u t  t h a t  t h e r e  were no proper  accounts ,  and t h a t  he 

would n o t  d c e r t i f y  them;('lhat, i n  r e l a t i o n  t o  Elatthew K e l l y t a  

p e r s o n a l  tax l i ~ d i l i  t i e s ,  he was a t  t h e  mercy o f  Matthew Kelly 

as t o  what went i n t o  s t a t e c e n t s  of  income, because of l a c k  of 

r e c o r d s ;  ( 4 )  t h z t  he  could  not  eive a n  opin ion  on t h e  accounts  

of t h e  company as the back-up in fo rma t ion  was n o t  t he re ;  (5) t h a t  

t h e  accoun t ing  systems l e f t  a l o t  t o b e  d e s i r e d  and  t h a t  he 

could  n o t  be sure  t h a t  a l l  t r a n s a c t i o n s  were recorded  i n  t h e  books 

o f  accoun t ,  

Accordingly,  having ccnqenced by f i n d i n g  that t h e  involvement of 

M r .  Fergal Caynar i n  t h e  winding-up of  K e l l y ' s  Carpet  Supermarket . 
Limited d o e s  n o t  e s t a b l i s h  compl i c i ty  on hos  own p a r t  o r  t h a t  of 

h i s  f i r m  i n  a s c h e ~ e  of f r a u d ,  1 can  fo l low that up by making the  

f u r t h e r  f i n d i n g  t h a t  n e i t h e r  he no r  h i s  p a r t n e r  has  been shown t o  

hzve been f i x e d  wi th  knowledge of  t h e  f r a u d  which was t a k i n s  p lace  

i n  t h e  week-to-week runn ing  of the b u s i n e s s  o f  Ke l ly ' s  Carpetdrome 

Limited, and which involved  t h e  deliberate exc lus ion  from the 

o r d i n a r y  books o f z c o u n t  of t h e  company of a l l  information concerning 

c a s h  s a l e s  t o t a l l i n g  ove r  S l m .  i n  t h e  course  o f  a s i n g l e  year ,  

The c l o s e s t  t h e  evidence come t o  i m p l i c a t i n g  t h e  Respondents i n  

t h e s e  f r a u d u l e n t  p r a c t i c e s  of t h e  company came whon M r .  McColdrick 

t e s t i f i e d  t h a t  %hen Gaynor, Tuffy and Co., were brought i n  t o  prepare . : 
t he  four-year  set of d r a f t  accounts ,  he informed Yi. Caynor t h a t  

" t h e r e  w a s  a b i t  o f  a f i d d l e  going  on". H i s  account of t h i s  

c o n v e r s a t i c n ,  which he  s a i d  took p l a c e  a t  t h e  compznyls premises 

i n  t h e  first week of  June, 1980, was as follows:- 

"1 showed Pk. Caynor z Statement  Document showing l i a b i l i t i e s  of 
C ~ ~ O , O O O  and t o l d  him I had grave doubts  about  t h e  solvency of 
thccompany, Ifc pu:~h(!d thc doci1111ent s o i d c . .  . . Later, , on the 
sales f l o o r ,  i t o l d  t ~ i n  t h a t  i f  he was doing t he  accounts  of 
Carpe tdrone ,  he would have t o  t a k e  i n t o  account  t he  accounts 
of Roundwood Carpe t s  Limited because o f  t h e  r e l a t i o n s h i p  
between Yattheu K e l l y  and Roundwood. There was f s m .  due by 
Carpetdrome no$show i n  t h e i r  books - f750,OOO invoiced to 

.Z 
Carpetdrone, b u t  o n l y  C500,000 shown i n  t h e  Carpetdrone book3. 



. . . '.filt. i Cajnor. s a i d  .he did' not ban t t o  knbw..L~yti~ing.-.about Roundwood. 
I said:  *There i o a b i t  of a f i d lde  g o i n g o n l .  He said:  'Never 
d i scuss  the  a f f a i r s  of Carpetdrome with anyb0dy.l 1 to ld  Fergal  
G m o r  there  was z firm i n  Eneland ca l l ed  Roundwood, connected w i t h  
Matthew Kelly and C ~ p e t d r o m e  and i f  doin$ accountsfor Carpetdrome 
he could no t  do ao withoutaccess t o  the accounts of Roundwood. There 
was money i n  the  accounts of Rou~dwood wh ichb lowed  t o  Platthew Kelly 
and the Di rec tors  had given an u&r t ak ing  t o  b r ing  i t  i n t o  the Carpet- 
drorne accounts. I to ld  Fergal  Gaynor he should go to  Leeds and have 
a discuss ion with Dobby, Iie s a i d  he d id  no t  w a n t  t o  know a'oout Round- 
wood and would not be concerni= himself u i t h  Roundwood in  his work. 
The discuss ion ended there." 

The Respondent, Fergal  Gaynor, when he came t o  g ige  evidence, denied tha t 
U 

any such conversation had ever taken place between hi:nself and Brendan 

I.IcColdrick and there  is a o t r q  c o n f l i c t  of evidence between tha two 

p a r t i e s  in' t h i s  respect .  Were I t o  azcegt i n  full what was s a i d  i n  

evidence by Brendan 14cGoldzicl;, and r e j e c t  what was s a i d  i n  r e fu t a t i on  by 

Fergal Caynor, it would lead t o  a f ind ing  that Fe r sa l  Gaynor was put on 
m .  

not ice  t h a t  there  were serioufl i r r z g u l a r i t i e a  i n  the accounts of the  company 

m d  t h a t  he chose Zio ignore t 'n is  information when the  draft four-year 

accounts were being prepared i n  order  t o  meet t h e  claims of the  Revenue rn 

Cor~nissioners. It Ls,thereEore,neceasrrry t o  a s s e s s  t ne  weight wllich 

should be a t tached t o  the evidencs of Brendan 1.IcGoldrick oa t h i s  and on f 
rn 

c e r t a i n  o ther  i s sues  and t o  co l~s ide r  h i s  r e l i a b i l i t y  aa a witness. 

r*r( 

Vx. NcGoldrick was employed by the  compa-i-ny from mid-Au,wst 1979 as an 

accountant a t  a r a t h e r  low s a l a y  having regard t o  t h e  s i z e  of the  business 
m .  

I 
and the  complexity of the  accounts he was t o  be c a l l e d  upon t o  regulate. i 

I 

No finalaccounts had been made up f o r  previous years  and there were no 

books of record ava i lab le  which coulc$orn the  b- 
t 7 .  asis f o r  such accounts. 

!lo Baance  Sheet had been mzde up; no P r o f i t  and Loss Accounts and no '. . 1 
Tiading Accounts. He had t o  commence by t r y ing  t o  wr i t e  up the  accounts A7 

! 

from t h e  time t he  company s t a r t e d  up in business  on t he  1st November, 1976. I I: 
I bel ieve that he nade a conscienGious e f f o r t  t o  r e s t o r e  some order out  o i  

. . 
t,le chaos in w'nich he found the  company's accounts a? woulc probably have 

m 

succeeded had he been given more co-op?ration by the  Directors and had time 

not run out  on h i m  before his task was completed. He said ,  and I am prepared I 
r"9 

t o  zcep t ,  t bz t  he  u a  not  t z < b  E-.;a=.a of  the f=2t;i i?;3~~-l  ;c~H%s= cf 6r2519 
. . . . aczS'J; l= lr i  alze23,j' xr2r=5~ ',c,f;z szz.2 ',i-2 E': P Z  L'.B ,55:.: c-,-e= zg cs=pzz.;( - 

r m  

zccountant, and when i t  did cone to  his kaowle he was fzced zi t3  a choice 

of g iv ing  up his employment o r  goinP along wi th  t he  f raud which was being 
d 

~ ? r n e  tm tsd . m .  
L I  



-. . . 

He tihose t h e  l a t t e r  course  and by t h i s  means he was drawn i n t o  a network c ,  

of f r aud ,  and must be regarded  as having  a c t i v e l y  p a r t i c i p a t e d  i n  it  
q 

from t h a t  t ime f o m a r d .  When he g i v e s  evidence tending  t o  imp l i ca t e  I 

o t h e r s  i n  t h e  f r a u d  G i t h  him, such evidence h a s  t o  b e  t r e a t e d  wi th  t h e  

r e s e r v a t i o n s  which must ' a lways  e x i s t  when one person  claims t h a t  o t h e r s  

were f e l l ow-consp i r a to r s  o r  fellow-zccornplices w i t h  him i n  some c r i m i n a l  

e n t e r p r i s e .  Secondly,  whi le  Fir. McColdrick impressed me as a person . . 

who was do ing  h i s  b e s t  t o  assist t h e  Court  and t o  g i v e  a f u l l  account  

a t  t h i s  l a t e  s t a ~ e  o f  t h e  dubj .0~9 p r a c t i c e s  of t h e  company, h i s  r e c o l l e c t i o n  , 

of d a t e s  and e v e n t s  was shown t o  b e  f a u l t y  i n  some r e s p e c t s ,  and t h i s  

must t end  t o  undermine one ' s  confidence i n  t h e a c c u r a c y  of  h i s  account i n  

o t h e r  p a r t s  o f  h i s  evidence.  
i 

I. a m  n o t  prepared  t o  ho ld  t h a t  t h e  a l l e g e d  conversa t ionbetveo ,n  himself 1 

and F e r g a l  Gaynor neveg took p l ace ,  bu t  I am l e f t  i n  cons iderable  doubt 1 
1 

zs t o  t h e  n a t u r e  and e x t e n t  of t h e  d i s c b s u r e s  made by.&. McColdrick. . , 

If h i s  purpose was t o  pu t  Kr, Gaynor on n o t i c e  t h a t  no r e l i a n c e  whatever 

could b e  p l aced  on t h e  books and r e c o r d s  of t h e  company i n  seeking  t o  ' 

prepare  d r a f t  accoun t s  for the  Acvenue Commissioners, a l l  t h a t  was necessary  

f o r  him t o  do was t o  l e t  Fk. G a p o r  i n  on the s e c r e t  o i  t h e  dua l  account ing  t 
s y s t e n  and t h e  f a c t  t h a t  sales of  up t o  g30,000 p e r  week were being  -1 

e f f e c t e d  wi thou t  b e i n g  p u t  through t h e  normal books of account of t h e  
I 
I 

company. He concedes, h w e v e r ,  t h a t  he neve r  mentioned t h i s  all- i 
important  f a c t  t o  mi. Gaynor b u t  c l a ims  t h a t  i n s t e a d  of doing s o  he ' f  

.{ 
embarked on an account  of a complicated inter-company t r a n s a c t i o n  invol- 

v i n g  t h e  man ipu la t ion  b y  Itatthe\; Ke l ly  o f  t h e  affairs and f i n a n c e s  of  I I 
e company i n  England. I thin!! that u h t  probably  happendd is t h a t  Etr. . ( '. 
31cColdrick h i n t e d  at  i r r e g u l a r i t i e s  i n  t h e  accbun t ing  systems of the  1 !  
company wi thou t  b e i n g  bold  enough t o  r e v e a l  t h e  t r u e  p i c t u r e  which was / /  j/ , I'- 

well-known t o  him a t  the t ime,  and t h a t  M r .  Gaynor, i n  common with i :  [, 
anyone w i t h  any  i n s i d e  knowledge of t h e  workings of t h e  company, was 1 , * ,';q 

a l r eadywl l - aware  of t h e  fact that the accoun t ing  systems of  t h e  company I 1. 
6 

were 'h ighly  i r r e g u l a r  and were n o t  c a l c u l z t e d  t o  withstand c lose  inspec t ion .  I.: [: r i *. 
r ;. E 
! j Fcr6-a1 caynor ' s  bona f i d e s  i n  r e l a t i o a  t o  t h i s  ep isode  can b e s t  bo t e s t ed  ! . 
i I' 

by r e f e rence  t o  what happened a f t c r d a r d s .  Kembers of h i s  s t a f f  spent  . . 
I, t' 

1 . . I  

s e v e r a l  months endeavouring t o  compile t h e  four -year  s e t  of d r a f t  accounts i )[I :, 

. 0 :  P.. 
and even wi th  t h e  wisdom of h inds igh t  i t  has a t  no s t a g e  been suggested 



t h a t  t hese  accounts ,  o r  t he  working pape r s  hhich  formed t h e  b a s i s  f o r  them, I 

were designed t o  cove r  up any  i r r e y l a t i t i e s  i n  t h e  company's a f f a i r s  o r  
I 

were c a l c u l a t e d  t o  do so. I n s t e a d ,  as a l r e a d y  i n d i c a t e d  i n  an  e a r l i e r  p a r t  
7 of t h e  p re sen t  judgment, the:: v n x  rs.:i.~::a:~E t r  - T U : ~  i.!-r L r C r b <  +>~e:rttc- 

c 3  iiocice :?at t n e r e  w e  s e r i o u s  i,-re,gularities i n  t;?e coiiduct of its 

a f f a i r s  by the  company. The compi la t ion  of  t h e  draft account+nd t h e  '"1 

working papers  i n  this form does  n o t  s e e n  t o  be c o n s i s t e n t  v i t h  t h e  sugges- 

t i o n  t h a t  a t  t h e  same t ime t h e  p r i n c i p a l  of t h e  f i r m  o f  accountants  was 7,  ' 
ben t  on ignor ing  o r  suppres s ing  o t h e r  impor tan t  in format ion  about  i r r e g u l a r i -  i 

t i e s  i n  t h e  company's  account.^. : W' : 

. , 
For  t h e s e  reasons  I have cone t o  t h e ' c o n c l u s i o n  t h a t  t h e  evidence has ' t 

1' 
f a i l e d  t o  e s t a b l i s h  any  invo lvencn t  of  t h e  Respondents o r  e i t h e r  of them 

i n  t h e  f r audu len t  p r a c t i c e s  of the  company u p  t o  t h e  t ime when t h e  d e c i s i o n  
r n 

was made t o  wind up t h e  b u s i n e s s  of Carpetdrome and4s tar t  a g a i n  under t h e  , * 

a u s p i c e s  of y e t  a n o t h e r  comaany - t h i s  t ime,  Kel lygs  Carpe t  Drive-In 

Limited, 

awe 
The r e a l  gravemen o f  t he  L i q u i d a t o r ' s  c la im against t h e  p r e s e n t p  Respondents L 
is h e e d  upon t h e  c o n t e n t i o n  t h a t  t he  Respondents "devised, advised upon 

ar.d a s s i s t e d  i n  implementing a echeme whereby t h e  first-named Claimant" 

( ~ e l l y ' s  Carpetdrome ~ i m i t e d ) " u a s  t o  be placed  i n  l i q u i d a t i o n  and its 

t r a d e  c r e d i b o r s  paid o f f  but where t h e  s u b s t a n t i a l  indebtedness  of t h e  

Revenue Commissioners wouldte l e f t  d e l i b e r a t e l y  undischarged." It is 

a l s o  claimed t h a t  a similar scheme had p r e v i o u s l y  been implemented i n  

r e s p e c t  o f  K e l l y ' s  Carpe t  Supermarket Limited,  but I have a l r e a d y  i n d i c a t e d  

t h a t  I rega rd  t h e  evidence g i v e n  i n  r e l a t i o n  t o  t h e  winding-up of t h a t  

company a s  n e u t r a l  i n  c h a r a c t e r .  

The developments which l e d  t o  t h e  winding-up of K e l l y ' s  Carpetdrome Limited 
d r a f t  

appear  t o  ba as fol lows.  The four-year  s e t  of accoun t s  t o  31 October, 1980, / 
prepared by t h e  Respondents w i th  t h e  pr imary purpose of  n e g o t i a t i n g  a 

~ e t t l e m e n t  of  Matthew ~ e l l ~ ' s  tax l i a b i l i t i e s  v i t h  t h e  Revenue Commissioners/ 

pu t  t h e  Revenue on n o t i c e  t h a t  t h e  company appeared t o  have a n  outs tanding  

VAT l i a b i l i t y  of ~ 3 2 7 , 6 1 2 ,  and t h e  Revenue proceeded t o  p r e s s  f o r  payment 

of t h e  ou t s t and ing  sum, which had been reduced by payments on account t o  

about  2230,000 i n  t h e  e a r l y  months o f  1981. 

i :  ! 
; 1 

' i j  i 



The Revenue c l a im came as a shook t o  the  D i r e c t o r s  of  t he  company and 

t o  t h e i r  accoun tan t ,  Drendan JIcColdrick, who appea r  t o  hzve had l i t t l e  

i f  any knowledge o f  t h e  c o n t e n t s  o f  t h e  d r a f t  accoun t s  up t o  t h a t  t ime, 

and it produced some k ind  of c r i s i s  i n  t h e  a f f a j r s  of the  company. 

Even be fo re  t h i s  c l a im  came i n ,  however, Brendan McColdrick c la ims  t o  
as o f  

have prepared  a Balance  Shee t  o f  Carpetdrome X+EI t h e  28th February, 

1981, shoxing t h e  company to be i n s o l v e n t .  When t h i s  was presented t o  one 

the  D i r e c t o r s ,  Paul  Jackson ,  E-KVLXEC~Q he ,  ( a c c o r d i w  t o  M r .  ~ c ~ o l d r i c k )  

consul ted  with Eamonn K e l l y  and Mztthsw K e l l y , t e  and t o l d  Nr, KcColdrick 

t o  go ahead wi th  a p l a n  which had a l z e a d y b e e n d e v i s e d  t o  t r a n s f e r  t h e  

bus ines s  of t h e  company t o  K e l l y ' s  Carpe t  Drive-In Limited. 

A t  t h i 3  t ime,  F e r g a l  Caynor was away i n  t h e  United S t a t e s  f o r  about  one 

month and t h e  first s t e p s  t o  s e c u r e  t h e  t r a n s f e r  o f  t h e  bus ines s  were 

taken i n  h i s  absence ,  and ~ i t h o u t  h i s  knowledge o r  zdv ice ,  Tne bank 

account o f  Carpe tdroae  was c l o s e d  on t h e  3rd bhrch, 1981, by means of 

a  t r a n s f e r  of funds  from Drive-In Ltd. The new company, which had been 

inco rpora t e  n  t h e  17th Febr~ary ,  1977, b u t  had been allowed t o  l i e  dormant 4b 
i n  t h e  meantime, o t a r t e d  up i n  b u s i n e s s  i m ~ e d i a t e l y ,  making use of t h e  

s t o c k s  o f  Carpetdrome and continuing t o t r a d e  urtder theszrnr? s t y l e  o r  t i t l e  

as t h e  former company. 

Yz. McColdrick s a i d  t h a t  h i s  i n t e n t i o n  u a s  that t h e  new company snould 

take ove r  the a s s e t s  and  l i a b i l i t i e s  o f  t h e  o l d  company, so t h a t  no one ! 
s h o u l d b e  t h e  l o s e r  as a r e s u l t  of t h e  change-over. Carpetdrome had had 

a number o f  judgments r e g i s t e r e d  a g a i n s t  i t  and a l though  t h e s e  had been 

s a t i s f i e d  it-s c r e d i t w o r t h i n e s s  had been damaged, p a r t i c u l a r l y  on t h e  
/ 4& d * k z  

Bngl ish  market and t h e  Eng l i sh  & p o r t  Board w a s  ho l o n g e r  w i l l i n g  t o  L- 
u n d e m r i t e  t h e  company's indebtedness  t o  i t s  E n g l i s h  s u p p l i e r s .  Th i s  

made its t r a d i n g  p o s i t i o n  v e r y  d i f f i c u l t  and Ffr. McColdrick f e l t  t h a t  i f  , 
. . 

a new company were t o  t ake  ove r  t he  bus ines s ,  wi thout  be ing  encumbered ! 

with  l a r e e  d i r e c t o r s '  l o a n s  an6 wi th  a b e t t e r - l o d c i n g  Balance Shee t ,  the  . I 
I . * 

s i t u a t i o n  could  b e  r e t r i e v e d ,  T h i s  Is t n e  scheme wlrich he c la ims  t o  

!lave s e t  i n ' m o t i o n  i n  t h e d s e n c c  of JL-. Caynor and which he says  was .: 
i 

dcsi,wed t o  l e a v e  a l l c r e d i t o r s  Of t h e  o l d  company i n  at l e a s t  as good a :! 

p o s i t i o n  as O ~ P S  t hey  were previous ly .  I 

i 



m e n  Pb. Caynor r e tu rned  from t h e  United S t a t e s  a meet ing took p l ace  

i n  h i s  o f f i c e  i n t ~ d % 8 ! h ~ f 1 9 8 1 ,  i i t h  Pk. McColdrici  and Matthew Kelly,  

Eamonn Kel ly  and  Paul  Jackson. ' 
Both Mr. Caynor and PE. Tuffy were p re sen t .  

There is a c o n f l i c t  as t o  t h e d a t e  of t h e  meeting, which I do notregard as 

important.  Mr. PIcColdrick s a i d  t h e r e  v e r e  two meet ings wi th  t h e  Accoun- 

t a n t s  i n  Parch; bk. Caynor s a i d  o n l y  one meet ing took p lace ,  and t h a t  

on the  24th  l b r c h .  It 13 conmon c a s e  that Flessrs. Gaynor and Tuffy  were 
Car e drome informed t h a t  t h e  r s a p u l p r ~ & s p R t d r n ~ ~ t ~ x i n x ~ ~ ~ 3 ~ ! ~  bank 

account  had been c l o s e d  on t h e  3rd Phrch, 1981, and  t h a t  Drive-In had 

taken  over  t h e  b u s i n e s s  as and from the  1st Farch,  1981. M r .  McColdrick 

says t h a t  he informed t h e  eccoun tan t s  t h a t  Drive-In had taken over  

Carpetdrome because of  t h e  inso lvency  of Carpetdrome, and t h a t  he produced 

2. Balznce Shee t  he had prepared  fus Drive-In as o f  t h e  1st Parch, 1981. 
yz. Caynor s a y s  that P's. PieColdrick t o l d  them t h a t  Carpetdrome was so lven t .  

"1 tho=ht e v e r y t h i n g  was a l r i g h t .  E t r .  PlcGoldrick s g i d  the  bus ines s  

zaa so lven t  and f o u r  66 them were p u t t i n g  money in ."  

As t o  t h e a h i c e  g iven  by t h e  accoun tan t s  a t  t h a t  stage, t he re  is n o t  a 

g r e a t  d e a l  of c o n f l i c t  betireen t h e  p a r t i e s .  Mr .  McColdrickts account  

i s  as fol lows:  

"&. Caynor s a i d  I should  n o t  b v e  c l o s e d  t h e  bank account - i t  would 
cause problems. He asked had any s t o c k t a k i n g  taken  place. I s a i d ,  
10 .  He t o l d  me t o  p repa re  a n  a n a l y s i s  of  t h e  s a l e s  of Drive-In 
from t h e  1st I h r c h ,  1981 and i d e n t i f y  between t h e  s a l e s  of  Carpetdrome 
s t o c k  and i ts  own s tock ;  t o  i gnore  thQDrive- In  s a l e s ,  t a k e  VAT o u t  
of t he  Carpetdrome s a l e s ,  i d e n t i f y  t h e  c o s t  p r i c e  t o  Carpetdrome and 
names of customers and d a t e  of s a l e s  as l o n g  as s a l e s  of Carpetdrome 
s t o c k  continued." 

He s a i d  he undertook t h i s  t a s k ,  which he d e ~ c r i b e d ~ a s  "very heavy". 
"1 was br ing ing  t h e  books of  Drive-In o v e r  c o n t i n u a l l y  arldi.fr. Gaynor was 
rrionitoring t h e  work I was doing. Int'arly-Viay Nr. Caynor a r r i v e 3  around 
1 -30  pm at  North C i r c u l a r  Road. Ve v e r e  c l o s i n g  down a t  the  time. He 
s a i d  t h e  Revenue were on t h e  warpath. They had g o t  wind of t h e  t r a n s f e r  
between Drive-In and Carpetdrome and i t  had b e t t e r  be  completed fast, 
L f i n a l  e tock- tak ing  took  p l ace  i n  m i d - b y  and t h e  remainder of t h e  a tock  
H ~ S  t r a n s f e r r e d  around th?, 1 7 t h  Kay, l9e1, a f t e r  t h e  value of t h e  s t o c k s  
had been gerrymandered. " 

1.k. Caynor, on the  o t h e r  hadd, s a i d  t h a t  he had never  been t o l d  about  

1.k. I~IcColdrick's p l a n  t o  t r a n s f e r  t h e  bus ines s  t o  Drive-In on t h e h a s i s  

t h a t  the  new company would t ake  over  the  ass - e t s  and  l i a b i l i t i e s  o f  t h e  

o ld  company and s imply s t a n d  i n  i ts shoes  i n  r e l a t i o n  t o  t h e  c r e d i t o r s  
of Carpetdrome, He Baid he  t o l d  them t o  make s u r e  t h e  s tock.was 

t r m g f e r r c d  a t  no t  less  than  c o s t ,  md t o  attach the ouppliero' i nvo ices  



- t h a t  t h e  Revenue would'nvcstigczte t h e  affairs o f  Carpetdrome sooner  o r  i! 
l a t e r .  

Pk. McColdrick s a y s  t h a t  t h e  va lue  of t h e  s t o c k  t r a n s f e r r e d  from Carpet- 

drome t o  Drive-In was ! ' g e r r ~ a n d e r e d " ,  and i f  t h i s  is s o ,  and t h e  new 

company d i d  n o t  assume any  l i a b i l i t y  f o r  t h e  d e b t s  and l i a b i l i t i e s  oC 

Carpetdrome then  o f u r t h e r  f r a u d  on c r e d i t o r s  was perpe t ra ted .  However, 

?Ir. IkColdr ick  d i d  n o t  sugges t  i n  t h e  cou r se  o f  h i s  evidence By that t h e  
were Xespondents o r ' e i t h e r  o f  them wee was, a t  any s t a g e  made aware o f  t h e  f a c t  / 

t h a t  t h e  f i g u r e s  shown i n  r e l a t i o n  t o  t h e s e  t r a n s a c t i o n s  were spu r ious  and 

t h e r e  was no o t h e r  ev idence  tendered  t r i~ ich  would 'mplicatc  them i n  t h i s  I 
Fanner. Mr. Gaynor den ied  t h a t  Che meet ing w i t h  fir. XcColdrick a t  t h e  

Carpetdrome premises  i n  early-Xay, 1981, e v e r  took p l a c e ,  and i n  p a r t i e f i l a r  

denied t h a t  be had e v e r  used  ex?ress ions  t o  sugges t  t h a t  t h e  Revenue 

Cosniss ioners  "were on t h e  warpath? and that t he  t r a n s f e r  should be com- 

p l e t e d  wi thout  f u r t h e r  de lay .  I do n o t  f i n d  i t  necessary  t o  r e s o l v e  t h i s  

c o n f l i c t  of ev idence  as betwei311 I*. McColdrick and Fir. Caynor, as even 

uere I t o  a c c e p t  unrese_rved',y what was s a i d  by Hr.McColdriclc a d  r e j e c t  

the  account  g iven  by 3fr. Gaynor t h e  c o n t e n t . o f  the conversa t ion  would 
/ 

appezr  t o  me t o  be  n e u t r a l  i n  i t s  tone ,  i n s o f a r  a s  i t  c3uld  be r e l i e d  on 

t o  show ~ a r t i c i p a t i o n  i n  f r a u d *  I have no doubt  t h a t  t h e  Revenue Conunission- 
e r s  were, i n  a sense ,  "on t h e  warpath", whenever they  first hdd a n  i n k l i n g  

of t h e  d e p a r t u r e  from t h e  scene  of Carpetdrome, and n o t  without  j u s t i f i c a -  

t i o n ,  and even if t h e  t r a n s f e r  of t h e  bus ines s  from one company t o  t h e  
4 

d o t h e r  were c a r r i e d  through i n  a eompletely bona f i d e  manner they would 

, *mve been bound t o  i n v e s t i g a t e  i t  v e r y  c l o s e l y .  I n  t h i s  kind o f  s i t u a t i o n  

4 I f e e l  a n  accoun tan t  would be p e r f e c t l y  j u s t i f i e d  i n  a d v i s i n g  h i s  c l i e n t  

t h a t  t h e r e  was a f u l l  Revenue i n v e s t i g a t i o n  on t h e  way and t h e  sooner  t h e  

t r z n s a c t i o n  w a s  f i n a l i s e d  t h e  b e t t e r  f o r  a11  concerned. T h i s  appears  t o  
j 

me t o  s topx  fa r  s h o r t  o f a i v i s i c g  t h e  c l i e n t  t o  c a r r y  through any scheme 
? of arrangement i n  a f r a u d u l e n t  o r  improper manner. 

me next  development was brought  about  by t h e  Revenue deaand f o r  VAT 

a r r e a r s  as a g a i n s t  Carpetdrome. It i s  n o t  c l e a r  from the  evidence 
, when and why Mz. McColdrick's p l a n  f o r  a take-over  by h i v e - I n  of t h e  

? a s s e t s  and l i a b i l i t i e s  of Carpetdrome was f i n a l l y  abandoned. He s a y s  
i n  e f f e c t  t h a t  he v a s  brow-beaten a t  the  uieeting i n  Apr i l ,  1981, both 
by h i s  own e ~ n p l o y e r s  and by t h e  accoun tan t s ,  and was not  g iven  a n  oppor- 

.. tunity to e x p l a i n  vh,f was invola;ed i n  h i s  0i-n p roposa l s  o r  t o  p re s s  f o r  ... ..I . . their aOontion. m. C a m o r ,  on the  o t h e r  hand, says t h a t  on h i s  r e t u r n  
: ,. -q I 

.L 2 
JLL d - 



presented  
from t h e  United S t a t e s  he was ~ a e b d  w i t h  a f a i t  accompli ,  with t h e  

Carpetdrome bank account  c lo sed  and i ts b u s i n e s s  a l r e a d y  taken ove r  by 

mrl Drive-In and t h a t  a l l  he  could. do was t o  endeavour t o  ensure t h a t  t h e  

t r a n s f e r  of a s s e t s  from one company t o  t h e  o t h e r  would s t a n d  up t o  

s c r u t i n y  when t h e  i n e v i t a b l e  i n v e s t i g a t i o n  took  p lace .  There may "I 

have been some breakdown i n  communication between t h e  two s i d e s  a t  t h a t  

s t a g e ,  brought abou t  i n  p a r t  by t h e  d i f f i d e n c e  o f  Mr.  PIcColdrick in  
r"l 

f i g h t i n c  h i s  own-corner ,  and t h e  overbear ing  a t t i t u d e  towards 
him by Nitthew Ke l ly ,  

lff7 

, Wh3t does  emerge from the  evidence is that t h e  change-over from Carpet- ' 

4 
t 

drome t o  Drive-In #as  i n i t i a t e d  from w i t h i n  t h e  company i t s e l f  end "1 

I 
1 without  c o n s u l t i n g  t h e  Respondents, and had been l a r g e l y  put  i n t o  e f f e c t  

by t h e  time t h e  Respondents were first made aware o f  what lias proposed, r? 

o r  consul ted  abou t  t h e  s t e p s  which should be  taken.  Up t o  the  t ime 

when Canetdrome was pu t  i n t o  l i q u i d a t i o n  the  e x t e n t  o f  t h e  p a r t i c i p a t i o n  
m 

of t h e  Respondents i n  t he  t r a n s f e r  seems t o  have been confined t o  a d v i s i n g  

t h a t  f u l l  r e c o r d s  should b e  kep t  of t r a n s f e r s  o f  s t o c k ,  and monitor ing 
m 

t he  implementation of t h a t  advice .  There is no sugges t ion  t h a t  blatthew 

Kefly o r  h i s a s s o c i a t e s  went t o  t h e  Respondents and asked them t o  d e v i s e  

a scheme which would enab le  Carpctdrome t o  d i s p o s e  of a l l  its a s s e t s  rn 

while remaining i n  good s t a n d i n g  wi th  its g t r a d e  c r e d i t o r s  and l e a v i n g  

noth ing  a v a i l a b l e  to meet any c la ims  of t h e  Revenue Commissioners, n o r  7 
was t h e r e  any ev idence  t o  sugges t  that t h e  Respondents had produced such 

' 

a scheme on t h e i r  ohm i n i t i a t i v e .  
7 

The Respondents, however, became more d i r e c t l y  , involved i n  t he  a f fa i rs  . . . .  . 
of Carpetdrome when a d e c i s i o n  was taken  i n  )fay 1981 t o  wind up t h e  r*-? 

company. M r .  McColdrick s a i d  t h e  VAT demand f o r  L230,OOO came as a 

complete s u r p r i s e  t o  t h e  company as he  cons ide red  t h e y  were only  f o u r  7 

months i n s r r e a r  a t  t h e  t ime and only  c l a ims  f o r  c r e d i t s  had been con- 

t e s t e d  by t h e  Revenue a u t h o r i t i e s .  He cont inued:  m: 

"On t h e  23rd f!ay, 1981 I m n t  t o  s e e  bk. T u f f y  wi th  Paul Jackson. 
k. Tuffy s a i d  Carpetdrome was go ing  i n t o  l i q u i d a t i o n  - d i d  I know 
what a Statement of Affairs was. I was asked t o  f u r n i s h  him wi th  
t h e  inforinat ion f o r  one, t o g e t h e r  wi th  C700 f o r  f e e s .  The Statement 
of Af fa i r s  was prepared i n  f r o n t  of  me by M r .  Tuf fy  when I brought 
over  t h e  m a t e r i a l s .  'I%e f i g u r e  f o r  s t o c k  s n s  suggested by Xr. Gaynor 
be fo re  he handed over  t h e  l i q u i d a t i o n  t o  M r .  Tuffy. He s a i d  t o  put  
i n  g j000  f o r  s t o c k  s o  t h a t  money could be genera ted  t o  pay the 
l i q u i d a t o r ' s  f ee s .  Pfr.  Tuffy a s ~ e d  d i d  I knov about  the debtors .  
I m d e  a guass - he pu t  i n  hnlf....He ven t  down the  l is t  of c r e d i t o r 3  



and e l imina ted  d i s p u t e d  c l a ims  and o t h e r  c l a ims  s u c h a  Iqonck P r o p e r t i e s  
g - people riho were no t  expected t o  prove o r  appear." 
'J 

The \ r i t nes s  ven t  on t o  s a y  that whnn t h e  meet ing of c r e d i t o r s  was being 

convened f o r  t h e  3rd June,  1981, PIC. Tuffy s a i d  he would put  t h e  adve r t i s e -  

ment i n  tk "Wening  Press" f o r  t h e  l a s t  F r i d a y  i n  May - t h a t  he would 

bury it i n  t h e  s p o r t s  p v e s  on a Bank Holiday week-end, where t h e  l e a s t  

i t ,  and this was what happened i n  p o i n t  of Fact. 

r H e  descr ibcd  t h e  meet ing of  c r e d i t o r s  which took p l a c e  i n  t h e  Sunnybank 

Hotel, '  Botanic  Road, a t  1 0  a m  on t h e  'Jbd June ,  1981 and  which was a t t ended  

by only two c r e d i t o r s '  r e p r e s e n t a t i v e s  a p a r t  from h imse l f ,  r e p r e s e n t i n g  

Drive-In. Before t h e  m e e t i r g  commenced Paul  Jackson succeeded i n  a a t i s -  r t 0 f y i n g  t h e  o t h e r r c r e d i t o r s  t h a t  t h e i r  c la ims  would be met and they  l e f t .  

The"c red i to r s t  meetingw then went thrcjugh w i t h  the appointment of Mr. 

$ .  Harding as l i q u i d a t o r  - h i s  Fame having  been p u t  f o r v a r d  by the Respondents 
I 

a s  a s u i t a b l e  person,  and w i t h  no one e l s e  p r e s e n t  save M r .  Tuffy,  Nr, Harding, 

P 
/ ?k. Paul  Jackson (a d i r e c t o r  of Carpetdrome and of D r i v e - ~ n ) ,  anqone o t h e r  

1 person who hoped t o  be appoin ted  as l i q u i d a t o r .  

Tqis was indeed an e x t r a o r d i n a r y  p e r f o ~ ~ 2 n c e  i n  r e l a t i o n  t o  a t r a d i n g  company 

whose annual turn-over  was reckoned i n  m i l l i o n 3  r a t h e r  t han  thousends; which 

was c l e a r l y  i n s o l v e n t ,  and which a s h o r t  t i n e  p r e v i o u s l y  had a v e r y l a r g e  

nufiber of c r e d i t o r s  w i th  claims a g a i n s t  it t o t a l l i n g  hundreds of thousands (;; 
. I  

' .. 
o f  pounds. It was sugges ted  i n  t h e  course  of  the  p r e s e n t  proceddinga t h a t  

. # 
i t  was no more than  a charade. The Statement  of Aifairs presented t o  the . .* . J 4. 

. ,\ rneetine;ws a n  a t t e n u a t e d  document g i v i n g  s t o c k 3  a t  t 3 , O O O ,  t o t a l  a s s e t s  , 
I 

as ~6,000, and l i a b i l i t i e s  of  a lmost  f500,000 - most of i t  due t o  t h e  . . 
Rsvenue Commissioners, 

For t h e  R e g o n d e n t s ,  Mr. Caynor d e n i e s  t h a t  hebver  t o l d  Mr. ~ e ~ o l d r i c h  t o  
o f  & 000 

pu t  i n  a f i g u r e j f o r  s t o c k  " t o  g e n e r a t e  fees  f o r  t h e  l iqu idabhr"  and Mr. 

Tuffy den ie s  t h a t  he d e a l t  i n  t h e  c a v h l i e r  manner descr ibed  by I!!. McCold- p : ! f  
r i c k  u i t h  t h e  lists of c r e d i t o r s  and d e b t o r s .  The Respondehhs must, 

.. 
; !j 

hovevet, a c c e p t  r e s p o n s i b i l i t y  for t h e  preparation of t h i s  Statement of 

-4ffairs and f o r  i L p r e s e n t a t i o n  t o  t h e  nieeting i n  cornplance with the  
* t 

s t a t u b r y  obl iga$ion inpoaed on t h e  d i r e c t o r s  by the provis ions  of the  ! -- 
Companies Act, 1963. 



I have a s t r o n g  impression t h a t  t h i s  S ta tement  o f  A f f a i r s  was prepared 

i n  g r e a t  h a s t e  and wi thout  any g r e a t  r ega rd  t o  its accuracy by anyone 

who was involved  i n  t h e  work' of compi l ing  it. A Balance Sheet  of 
s o r t s  had been prepared  f o r  t h e  Company by t h e  Respondents a p a r t  / o f  t h e i r  work i n  p r e p a r i n g  t h e  four-year s e t  of d r a f t  accounts,which 

purpor ted  t o  show t h e  p o s i t i o n  o f  t h e  Company28 of t h e  jlst October$ 

1980, and the r e c o n c i l i a t i o n  of t h a t  document wi th  t h e  Statement of 

Affaira as of  t h e  29 th  Pay, lyel, would be a task of cons iderable  

magnitude, i f ,  indeed,  i t  could be  at te inpted a t  a l l .  While no more 

credence can  be a t t a c h e d  t o  t h a t  Balance Sheet  than  t o  any o t h e r  

s t a t emen t  of  t h e  company's p o s i t i o n  based on t he  inaccu ra t e  and incom- 

p l e t e  informat ion  t h e  d i r e c t o r s  were ~ a k i n g  a v a i l a b l e  t o  t h e i r  

accountants ,  I t h i n k  t h e  d i s c r e p a n c i e s  between t h e  two documents were 

of such a n  o r d e r  t h a t  t h e  Respondents should  n o t  have concur red . in  

t h e  p r o d i c t i o n  of t h e  Statement  o f  A f f a i r s  of t h C  29th  May, 1981, 

wi thout  first making the  most s e a r c h i n g  i n q u i r i e s  about  t h e  m a t e r i a l  

t o  b e inc luded  t h e r e i n .  

p7 

P d m x  I have come t o  t h e  fo l lowing  conclus ion  r ega rd ing  t h e  
I 

p a r t  played by t h e  Respondents i n  t h e  winding up of Carpetdrorne when I 
I - 

rn 
t h e  d e c i s i o n  was f i n a l l y  uade t o  put  t h e  company i n t o  l i q u i d a t i o n .  

I b e l i e v e  t h e  i n i t i a l  d e c i s i o n  t o  t r a n s f e r  its bus ines s  t o  Drive-In I 

was taken wi thout  c o n s u l t i n g  tha Respondents, and I a l s o  be l i eve  t h a t  
i 

t h e  d e c i s i o n  which fo l lowed a few months l a t e r  t o  pu t  Carpetdrome i n t o  I: 'f 1 
l i q u i d a t i o n  was a l s o  made by the  d i r e c t o r s  w i thou t  t h e  d i r e c t  involvement A:; 

of t h e  Respondents. Once t h e  d e c i s i o n  had been taken, the  Respondents 3 
were b o u g h t  i n t o  t h e  p i c t u r e  - a s  happened p rev ious ly  dur ing  t h e  h i s t o r y  . .\ . 
of &itthew ' ~ e l l ~ ' s  companies when some po in t  of p a r t i c u l a r  d i f f i c u l t y  o r  . 
c r i s i s  was reached. On t h i s  occasion,  houever, i t  must have been 

appa ren t  t o  t h e  ~ e s p o n d e n t s  t h a t  a ve ry  t r i c k y  s i t u a t i o n  was a r i s i n g  

both  f o r  themselves and f o r  t he  company. They had a c l i e n t  who had 

pa ld  v e r y  s u b s t a n t i a l  s u m s  i n  f e e s  t o  t h e  f i r m  over a period of years  

and whom t hey  would n o t  wish t o  d i t c h  i n  a n  unceremonious fashion,  bu t  

they were not be ing  asked tobccome fnvolved i n  t h e  winding up of a 

company whose a f f a i r s ,  t o  t h e i r  knowledge, had been conducted i n  a ' 

hidtly i r r e g u l a r  manner from the time l t  f i r s t  commenced i n  business 

and which was i n  the  process  cf  d i v e s t i n g  i t s e l f  of a l l  i t s  a s s e t s  at 9. 

time when i t  was faced  wi th  finorrnous, u n s a t i s f i e d  claims by the  

Revenug Commissioners. 



My impression ist!~c~t t n e  m f n  concsin of t h e  Respondents at t h a t  s tage  

was t o  e x t r i c a t e  themselves ,-.:I quickly  and 

from a l l  f u r t h e r  involvenun t i n  t h e a f f a i r s  of 

When thewinding-up of Carpetdrome was mooted, M r .  Gaynor l a t e r  

t o l d  Fir. Tiuit  !fV%Ee1nvestigction Branch t h a t  he  had put  Matthew 
F 

1;elly i n  touch with i s  partccr, P a t r i c k  !I!uffy, as t h e  expert  i n  

l i q u i d a t i o n  mat te r s ,  while at tha same time xarning Mr. Tuffy t o  have 

nothing t o  do w i t h  It. The Respondents, i n  evidence, s a i d  they f e l t  

i t  vould be inappropr ia te  t o  be involved i n  t h e  l i q u i d a t i o n  as they 

had ac ted  f o r  Matthew Kel ly  and some of h i s  companies, but t h i s  d i d  not  

d e t e r  Mr. Caynor fromzcting previously as l i q u i d a t o r  of Kelly 's  Carpet 

Supernarket Limited. f th ink  Kr. Fiarding was brought i n  t o  g e t  the  

p a r t n e r s  f o f f  t h e  hook" > r h i l ~ :  not  g i v i n g  offence t o  t h e i r  c l i e n t s ,  and 

I z l s o  th ink  t h a t  i n  t h e i r  ~ : s i e t y  t o  d i s s o c i a t e  themselves from f u r t h e r  

involvement i n  t h e a f f a i r s  cf  Earpet&oms t h e  p a r t n e r s  did,  i n  f a c t ,  

lcnd themselves t o  ZI t h e  prej:aration of a completely inadequate StatemLnt 

of Af fa i r s ,  and t h e  holding of a  C r e d i t o r s t  Keeting which could f a i r l y  

he descr ibed as a chzrade. 

Their  z t t i t u d e  a t  t h a t  stage was t h a t  it was now over  t o  the l iqu ida to r ,  

1-tr. Harding, t o  s o r t  ou t  the mess i n  which t h e  affairs of Carpetdrome 

were  t o  be found, and I think tney regarded t h e  prepara t ion of the  

Statement of Affairs and the convening o f  t h e  Cred i to r s '  Neeting a s  

merely a formal compliance v i t h  the  requirements of  t h e  s t a t u t e ,  which 

i n  no way f e t t e r e d  t h e  l i q u i d a t o r  o r  t h e  c r e d i t o r s  i n  tho examination 

of a l l  claims which t h e r e n f t e r  could be made a g a i n s t  t h e  company. 

I have no reason t o  b e l i e v e  that 1 .  Harding, 'althoughhis experience i n  

the  f i e l d  of company l i q u i d a t i o n  was of s somewhat l imi ted  nature,  

would have sh i rked  t h e  r e s p o n s i b i l i t i e s  of  h i s  o f f i c e  i n  any way, or  

~ rou ld  not  have c a r r i e d  o u t  h i s  d u t i e s  i n  a competent manner, and I do 

not  accept  the suggest ion t h a t  h i s  name was put forward by the Respon- 

dents  a s  a person who would not be sufficiently-equipped t o  inves t igate  

the  a f f a i r s  of t h e  company i n  a thoroush and e f f e c t i v e  manner. 

This concludes t h e  summary I have m d e  from t h e  evidence i n  the  case 

of the involvement of t h e  ilespondents wi th  the  a f f a i r s  of Kelly 's  

Carpetdrome ~ i m i  ted and while I an s a t i s f i e d  that they were employed 

i n  an important c o n s u l t a t i v e  capaci ty  Prom time t o  time not only by 



. 1. . .. 
k t t h e w  Kelly but also by t h e  company, and while they hzve laid them- 

se lves  open t o  a good dea l  of c r i t i c i sm  1- 
xk ihdhxy  fo r  t h e i r  f a i l u r e  to  adopt a much tougher l i n e  with c l i e n t s  

1 

who gave many ind ica t ions  of s a i l i n g  windward of the  law, I have come 

t o  the  conclusion t h a t  t he  evidence in t h e  case  s tops  well shor t  of 
8 

s a t i s f y i n g  me t h a t  t h e m  were, o r  e i t h e r  of then uas,knowingly 

par ty  t o  t n e  ca-ng on of  the business c f  Czrpetdrome with in ten t  t o  

defraud the c red i t o r s  of t h a t  compzny o r  cre+ditors of' any other person 

o r  f o r  any fraudulent  purpose. 

The onus of proof assumed by t h e  Liquidator i n  press ing such a claim 

must be a very heavy one, Conduct of the  type described i n  Sec. 297 

of the  Companies Act, 1963, as we l l  as e;iving r i s e  t o  a possible c i v i l  

l i a b i l i t y  on the  part of t h e  wrong-does, i s  a l s o  made a criminal  offence 

by the provisions of  sub-sec.(3) of the  Section. ~ o n s e ~ u e n i l ~ ,  w h a t  

is involved when c i v i l  l i a b i l i t y  is sought t o  be imposed undkr the  

provisions of Sec.297 is an a l l ega t ion  of crime i n  c i v i l  proceedings, 

2nd there i s  oome au tho r i t y  f o r  the proposit ion that i n  t h i s  kind of 
I - .  - ' 

~ i t u a t i o n '  the.fsame! atandard .of proof is dednded"as  'would apply i n  8 . 
criminal prosecution, 9 h t  is  t o  aay, ?roof beyond reasonable doubt, 

and not merely proof on t he  bzlance of p robab i l i t i e s ,  such as would 

apply i n  t he  ordinary run of c i v i l  actions. See Thur te l l  v. Beaumont, 

(1823) 1 Bing.339; Chalmers v. Shackell,  (1834) 6 C. & P. 475; Willmett 

v. Harmer, ( 1 8 ~ 9 ) ~  $ C. &' Po. 695; Statham v. Statham, (1929) P. 131. 

The f i n a l  word ray  not  have been said as ye t  on' t h i s  subject ,  but i n  

Hornal v. Neuberger Products Ltd . , (1956) 3 AER 970, t he  Court of Appeal 

i n  England held  t ha t  i n  a case where an act ion MS based i n  the al terna- 

t i v e  on breach of con t rac t  o r  fraudulent  misrepresentation, the same 

standard of'proof should be applied i n  each case, a-nd the standard of 

proof appl icable  uas the civil atandard of a preponderance of probability. 

The Court vent on eay however, tha t  th in  vas not an absolute standard, 

s ince  within i t  the  degree of probabi l i ty  required t o  es tab l i sh  proof 
# 

might vary according t o  t he  g rav i ty  of the a l l ega t ion  t o k  proved , The 

Court f u r t h e r  approved the  observations of Lord Ju s t i c e  Dwdng i n  

gaker v. Bater, (1950) 2 AER 458; i n  the  course of which he remarked 

ao follows: 
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" k n y  g r e a t  judges have said t h a t ,  i n  p r o p o r t i o n  as t he . c r ime  
i s  enormous, s o  ought  t h e  proof  t o  be clear. So a l s o  i n  c i v i l  
cases ,  The c a s e  m y  be  proved by a preponderance of  p r o b a b i l i t y ,  
bu t  t h e r e  may b e  degrees of p r o b a b i l i t y  u i t h i n  t h a t  s tandard.  
The d e g r e e  depends on t h e  subject-rcat ter .  A c i v i l  c o u r t ,  when 
c o n s i d e r i n g  a charge  of f r a u d ,  w i l l  n a t u r a l l y  r e q u i r e  a higher 
d e g ~ e e  o f  p r o b a b i l i t y  t han  t h a t  which i t  would r e q u i r e  if consi-  
dering. whether neg l igence  were e s t a b l i s h e d .  It does no t  adopt 
so h i g h  a & g r e e  as a criminal court, even when i t  is  cons ide r ing  
a charge  of  a c r i m i n a l  n a t u r e ,  b u t  s t i l l  it d o e s  r e q u i r e  a deg ree  
o f  p r o b a b i l i t y  which is c o n ~ ~ e n s u r a t e  w i t h  t h e  occasion." 

I n  t h e  p reeen t  c a s e  f can r e a l v e  t h i s  legal d i f f i c u l t y  by s t a t i n g  

t h a t  even a p p l y i n g  t h e  somewhat lower s t a n d a r d  of proof r equ i r ed  

i n  c i v i l  p roceedings  I would still  f e e l  bound t o  exonera te  t h e  . 

Raspondents from t h e  c h a r g e s  brought a g a i n s t  them of knowine; 

p s r t i c i p a t i o n  i n  f r z u d u l e n t  t r a n s a c t i o n s  o f  t h e  conlpany. 

I must t h e r e f o r  r e f u s e  t h e  L iqu ida to r  t5e r e l i e f  sought  by him 

i n  t h e  p r e s e n t  proceedings  under  S e c t i o n  297 o f  t h e  Companies A c t ,  

1963. 

f l  .K@/.& 
R. 3. OtHanlon. 

1 3 t h  Y d  July, 1984. 




