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Judgment delivered by OIHanlon J. the 30th day of A p r i l ,  1984, 

In  th i s  case the applicant8 a p ~ l i e d  f o r  a new lease pursuant t o  the 

provisions of the Landlord and Tenant Act, 1980, i n  respect of a lock-up 

ahop and anci l la ry  accommodation used by them f o r  a dry-cleaning business, 

on the ground f l o o r  of No. 14 O'Connell S t ree t ,  Dungarvan, i n  the County 

of Waterford, and they were successful i n  t h e i r  application before the 

Circui t  Court. 

An Order was made by the learned Circui t  Court Judge on the 6 t h  March, 

1981, d i rea t ing  the respondent t o  grant a new lease fo r  a term of 35 years 

from the 12th October, 1980, a t  the  yearly rent  of 22,600, payable weekly 

(exclusive of rates)  "but otherwise subject to the t e m s  and conditions of 

the previous tenancy of the applicants i n  the premises insofar  as such 

t e m s  sha l l  be applicable, and tha t  i n  assessing the said rent no allowance 

should be made t o  the applicants on foot of the i r  claim f o r  compensation for  

improvements t o  the sa id  premise sow 



Subsequent to  the making of t h i s  Order, a dispute arose between the 

applicants and the respondent as to  the terms and conditions which should be 

incorp ra t ed  i n  the new lease.  I n  particular,  the respondent was anxious 

that  the lease should contain covenants r e s t r i c t ing  change of user from the 

dry-cleaning business without the pr ior  consent of the respondent, and 

r e s t r i c t ing  the r igh t  of assignment, sublet t ing o r  parting with possession 

of the premises without such pr ior  consent. 

The or iginal  l e t t i n g  of the premises was made o ra l ly  by a landlord 

who was deceased before the present application was made to the Circuit  Court, 

and the respondent was unable to  es tab l i sh  by evidence that  the terms and 

conditions of the or ig ina l  l e t t i n g  included the res t r ic t ions  on change of 

user and the r igh t  of a l ienat ion now sought to  be imposed on the lessee, 

I n  th ie  d i f f i c u l t  s i tua t ion  a f resh  application was made to the learned 

CircUit Court Judge by not ice of motion, and a fur ther  Order was made on the 

3rd October, 1983 direct ing t h a t  the lease should contain the provisions 

which were sought by the respondent but no finding of f ac t  was made tha t  the 

l i k e  provisions had ever formed part  of the or iginal  l e t t i n g  of the premises. 

Against t h i s  Order the a p o l i a n t s  now appeal to  the High Court. 

I am of opinion tha t  the appeal i s  well-founded, by reason of the fact  

t ha t  I would hold that the learned Circui t  Court Judge was functus off icio 



when he made h ie  f i r s t  Order on the 6th March, 1981. He then declared 

that  the new lease should correspond with the old l e t t i n g  agreement s a w  

i n  relat ion to  the r en t  and the length of the term, and a s  the respondent 

could not es tab l i sh  t h a t  there were fomer ly  any res t r ic t ions  on change of 

user  o r  r ights  of a l ienat ion I have t o  hold that  they did not form part  of the 

or iginal  l e t t i n g  agreement. The direct ion tha t  these res t r ic t ions  should be 

introduced i n t o  the new lease,  came l a t e r ,  and was, i n  my opinion, 

inconsistent with the terms of the or iginal  Order made i n  March 1981. For 

t h i s  reason I f e e l  t h a t  I have to accede to  the applicants' appeal a m i n s t  

the order of the 3rd October, 1983. 

However, I agree with the view which was obviously taken by the learned 

Circuit Court Judge, t ba t  i n  a modern l e t t i n g  of a business premises f o r  

35 years, one would normally and reasonably expect to  f ind the res t r ic t ions  an 

c- of user  and alienation, without the l e s s o r t s  consent, which are  now 

sought by the respondent, and I believg that  had these matters been present 

i n  the minds of the pa r t i e s  whsn the matter f i r s t  came before the Court they 

would have been readi ly disposed of i n  the manner sought t o  be achieved by the 

l a t e r  Order of October 1983. 

I n  these circumstances, a s  I believe the omission to  have these matters 

canvassed and dea l t  with i n  the or ig ina l  hearing was i n  a l l  probabili ty 



a t t r i bu t ab l e  t o  an overs ight  on the pa r t  of both par t ies ,  I think the 

respondent should be given an opportunity of r a i s i n g  the matter  again,  

and i t  seems t o  me that the only way t h i s  can be achieved i s  by way of an 

\ 

appeal t o  the  Eigh Court agains t  so much of the Order of the 6 th  March, 1981, ' 

as directed t h a t  the  new lease  should be subject  t o  the term and conditions 

of the previous tenancy (save as t o  r e n t  and length of term) insofa r  as such 

terms s h a l l  be applicable.  To enable the  respondent t o  take t h i s  f u r the r  

s tep ,  should she wish t o  do so ,  I propose to  extend the time f o r  lodgment 

of not ice  of appeal ag;ainst t h a t  pa r t  of the Order of th9 6thPlarch, 1981, 

up t o  and including the  la thMay,  1984. 

R.J. O'Hanlon 

30th April ,  1984 


