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Judgment of BIr. J u s t i c e  Gannon de l i ve r ed  on t h e  3 0 t h  deg of July 1984 

7 

This a p p l i c a t i o n  t o  make abso lu t e  c o n d i t i o n a l  o rders  of 

n7 

c e r t i o r a r i  and mandamus r e l a t e s  t o  a de te rmina t ion  of t h e  Employment 

r 
Appeals Tr ibuna l  under the  Unfair Dismissals Act 1977 ( t o  which I 

w i l l  r e f e r  as '* the ~ c t " ) .  The prosecutor  mas employed p r i o r  t o  them 

1 0 t h  of  August, 1983 as an i n d u s t r i a l  branch i n spec to r  by t h s  added r: 

respondents , the  Royal Liver  F r i end ly  Soc ie ty  ( t o  whom I shall 
CB 

r e f e r  t o  as "the Zmploger"). Hevine been disaissed then  f r o n  t h z t  
P 

e!nploynent he zpp l ied  on t he  8th September, 1983 f o r  r e d r e s s  -der t r  

P 

Act t o  t h e  respondent,  the  Employnent Appeals Tr ibune1 ( t o  whom I sbr-. 



r e f e r  as " the  ~ r i b u n a l ~ ' ) .  Af t e r  a hear ing  on t h e  1 3 t h  of blarch, 

1984 t h e  Tr ibuna l  i s s u e d  i ts de te rmina t ion  on t h e  26th  of March, 

1984 d e c l e r h g  t h a t  by v i r t u e  of  s e c t i o n  15 ( 3 )  of t h e  Act t h e  

'prosecutor is n o t  e n t i t l e d  t o  r e d r e s s  under t h e  Act. In the  

document oi' i t s  de te rmina t ion  t h e  Tr ibuna l  r e c i t e d  t h a t  t h e  

p rosecu tor  hed i s s u e d  High Court proceedings  seeking,  i n t e r  a l i a ,  

"damages f o r  breach of con t r ec t ,  wrongful d i smi s sa l ,  and breach of 

t h e  claimant's c o n s t i t u t i o n a l  r i g h t s  t o  n a t u r a l  j u s t i c e n .  The 

proceedings t h e r e  r e f e r r e d  t o  had been i n s t i t u t e d  by t h e  i s s u e  of  a 

plen=y summons 1983/43772 on t h e  23rd June, 1983 in which t h e  

prosecutor  i s  p l a i x t i f f  azd t h e  enployer  i s  defendant.  The 

p r o s e c u t o r t s  enployment had been suspended on f u l l  pay on t h e  23rd of 

Lkrch, 1983 f o r  s t a t e d  reasons  pending i n v e s t i g a t i o n .  A s ta tement  

of c la im was d e l i v e r e d  on behalf  o f  t h e  p rosecu tor  on t h e  8 t h  of 

Ju ly ,  1983 i n  which no c la im f o r  damages f o r  wrongful d i smi s sa l  was 

m d e ,  bu t  a c la im was made, i n t e r  a l i a ,  f o r  damages f o r  wrongful 

suspension in a d d i t i o n  t o  claims f o r  i n j u n c t i o n s  and dec l a r e t i ons .  

On the  7 t h  liky, 1984 t h e  p rosacu tor  obta ined from OtSanlon 6. 

a cond i t i ona l  o rde r  of c e r t i o r a r i  d i r e c t e d  t o  t h e  ~ r i b u n z l  t o  send 

before  t he  c o u r t  f o r  t h e  purpose of be ing  quashed t h e i r  determinat ion 



un le s s  cause b e  shovm t o  t h e  contrary .  In conjunct ion wi th  t h z t  v 

orde r  OtHanlon J.ordered the Tr ibunal  t o  proceed t o  consider  t h e  m 

claim of t h e  p rosecu tor  a g a i n s t  t h e  enployor un l e s s  cause be shorn t o m  

t h e  con t ra ry .  The grounds f o r  such orde r s  a r e  s t a t e d  t o  be those  
m 

s e t  ou t  in paragraphs  7 ,  8, and 9 of t h e  a f f i d a v i t  of  t he  p rosecu tor  
7 

f i l e d  on t h e  7 t h  Nay, 1984. In paragraph 7 t h e  p rosecu tor  swears 

r a  

that t he  eaployer  w a s  aivare ,from a l e t t e r  02 24th  September, 1983 tha  

n7 

t h e  i n c l u s i o n  in t h e  plenary summons of t he  words nwrongful 

r7 

dismissa l"  was a typeogrzphical  e r r o r  and t h a t  he could no t  have 

made a cla im of t h a t  na tu r e  a t  t h e  time t h e  p l e m r y  summons was m 

i s sued  o r  at any time p r i o r  t o  1 0 t h  August, 1983 and t h e t  such c l a h  

w a s  no t  made i n  t he  s ta tement  of claim, I n  paragraph 8 t h e  m7 

prosecu tor  deposes t o  t h e  Pac t s  t h a t  t h e  Tr ibuna l  hear ing  was held  
r*? 

on t h e  1 3 t h  tlzrch, 1984 and t h a t  t h e  Tr ibunal  decided t h a t  as he bed 
Fa 

i s sued  High Court  proceedings seek ing  bzmages f o r  breach of 
m 

c o n t r a c t ,  wrongful  d i smi s sa l  and breach of h i s  c o n s t i t u t i o n a l  r i g h t  

FI 

t o  nzt-ma1 j u s t i c e  he w a s  no t  e n t i t l e d  by v i r t u e  of s e c t i o n  15 (3) 

II 

of the  Unfair Dismisszls  Act 1977 t o  r e d r e s s  under t h a t  Act. In 

ral 
pzragraph 9 t he  prosecu tor  deposes t o  t h e  f ac t  t h a t  on t he  3rd of 

F l  



Apr i l ,  1984 t h e  p lenary  summons was amended upon a p p l i c a t i o n  t o  t h e  

Mzster of  t h e  High Court by t h e  s u b s t i t u t i o n  of t h e  word 

Msuspension" f o r  t h e  word "dismissalnt  i n  t h e  g e n e r a l  endorsement 

of claim. These t h r e e  paragrzphs o f  t h e  p rosecu to r ' s  a f f i d a v i t  

a r e  confined t o  a v e r m  e n t  s of f a  c t s  end do n o t  s e t  ou t  any 

grounds f o r  t h e  making of en o r d e r  of  c e r t i o r z r i  o r  of an order  of 

m~ndemus. Following, and consequent upon, t h e  s e r v i c e  of t h e  

cond i t i ona l  o r d e r  t h e  Tr ibunal  show cause t o  t h e  con t r a ry  by 

n o t i c e  da t ed  t h e  1st of June,  1984 on two grormds,nsmely: t h e i r  

d e c i s i o n  w a s  made i n  accordance wi th  l a w ,  and i t  VIES no t  made i n  

excess  of j u r i s d i c t i o n .  The manner i n  which t h e  d e c i s i o n  accords 

w i t h  law, as e l l e g e d , i s  s t a t e d  i n  t h e  n o t i c e  t o  be t h a t  t h e  Tr ibunal  

m a s  no t  e n t i t l e d  t o  e n t e r t a i n  t h e  c la im f o r  r e d r e s s  having regard 

t o  s e c t i o n  15 ( 3 )  of t h e  Act  as t h e  a p p e l l a n t ,  t h e  prosecutor ,hed 

i n i t i z t e d  proceedings i n  the  High Court c la iming damges.  l he 

c o n d i t i o n a l  o rde r  mgde by O'Hanlon J. on t h e  7 t h  of  Kay, 1984 makes 

no p rov i s ion  f o r  s e r v i c e  upon t h e  e rq loye r s  who were p a r t i e s  t o  the 

h e a r i n s  befoze t he  Tr ibunal ,  bu t  t h e  employers have s u b z i t t e d  

evidence on a f f i d a v i t .  By what a u t h o r i t y  t h e  employers were made 



e d d i t i o n a l  respondents  and these  a d d i t i o n a l  a f f i d a v i t s  f i l e d  has n o t  F" 

been disc losed.  The na tu re  of t h e  mat ter  i s  such t h a t  they  should e- 

have been p a r t i e s  as respondents t o  these  proceedings from the  ou t s e t .  
F 

From the  T r i b u n a l t s  n o t i c e  showing cause and t he  a f f i d a v i t s  f i l e d  on 
IP 

b e b l f  of the  e ~ p l o y e r  t h e  i s s u e s  f o r  determinat ion on t h i a  a p p l i c a t i o n  

a r e  c l e a r  t o  a l l  concerned notwiths tanding t h e  absence of any e q r a s s e d  

r= 

grounds f o r  t h e  c o n d i t i o n a l  o rders .  

F" 

On t h i s  motion on b e k l f  o f  t he  prosecutor  t o  make abso lu t e  

r" 

notwiths tending cause shown the  cond i t i ona l  o rde r s  of c e r t i o r a r i  and 

mandamus t h e  grounds advanced i n  argument in support  of t h e  motion were: " 

(a) t h a t  t he  T r ibuna l  was vrrong i n  lent in determining that the  F 

p r o c e e d i n ~ s  which had been i n s t i t u t e d  by t h e  p rosecu tor  i n  June,  F" 

1983 were such,  having regard  t o  sub-section (3) of s e c t i o n  15 of  
C 

the  Act, as would d i s q u z l i f y  t h e  prosecutor  f o r  r e d r e s s  pursuant  t o  

the  Act; and 

(b) t h t  by makine such determinat ion t h e  Tr ibuna l  wroneful ly  

disclaimed and deprived i t s e l f  of  J u r i s d i c t i o n .  

F 

By way of showing cause it was submitted on behalf  of t h e  eaployer tind o 

the  T r i j u n n l  thet  t h e  determinat ion of t he  Tr ibunal  was conrect  i n  len, " 



t h a t  it was a de te rmina t ion  made w i th in  j u r i s d i c t i o n ,  and tves no t  e 

d e c l i n i n e  of  j u r i s d i c t i o n ,  and was a determinat ion which i f  vmonc i n  law 

i s  egpealable .  

The argument advanced i n  suppor t  of t he  p rosecu to r ' s  a p p l i c a t i o n  on 

t h i s  motion vrzs exc lu s ive ly  d i r e c t e d  t o  t h e  i n f e r ences  t o  be  d r a m  from 

t h e  f a c t s  p u t  be fo re  t h e  Tr ibuna l  a t  i t s  hear ing as t o  t h e  even t s  which 

had occurred,  t h e  t ime of i n s t i t u t i o n  of t h e  common l a w  proceedings f o r  

dzmges ,  and t h e  n a t u r e  of  t h e  r e l i e f  capable of be ing  obta ined there in .  

The subniss ions  of  t h e  p rosecu tor  i n  t h i s  a p p l i c a t i o n  a r e  t h a t  t h e  

Tr ibuna l  m2de a mistaken i n t e r p r e t a t i o n  of t h e  p rov i s ions  of sub-sect ioc  

( 3 )  of s e c t i o n  15 of t h e  Act. I n  t h i s  c o u r t  t h e  p rosecu tor  seeks  and 

has argued f o r  an i n t e r p r e t a t i o n  of sub-section (3) of s e c t i o n  1 5  which 

would demonstrate t h a t  t h e  de te rmina t ion  of  t h e  Tr ibuna l  on t h e  26th  

m r c h ,  1984 vras bmong i n  law. It VIES t h e  con ten t ion  of t he  p rosecu tor  

t h a t  t h e  purpose of s e c t i o n  1 5  of t h e  Act is t o  ensure  t h a t  an employee 

whi le  r e t a i n i n g  h i s  r i g h t  of recourse  t o  t h e  c o u r t s  f o r  damaees a t  

comnon l a w  f o r  vmongful d i s n ~ i s s a l  mag n o t  be conpensated i n  two 

d i f f e r e n t  proceedings  f o r  the  same vrrong, n v n e l j  by damages in a comon 

law a c t i o n  and by r e d r e s s  under s e c t i o n  7 of t h e  Act i n  r e s p e c t  of a 



- 7 -  rol 

v ~ o n g f u l d i s n i s s e l .  It was f u r t h e r  submitted t h a t  sub-section (3)  of rs7 

s e c t i o n  1 5  a p p l i e s  only  when t h e  proceedings f o r  damzges a r e  i n  r e spec t   of^ 

t h e  same vmongful d i smi s sa l  t o  which t h e  c la im f o r  r e d r e s s  under the  Act 

r e l a t e s ,  It n e s  a l s o  contended f o r  t he  prosecutor  t h a t  t he  Tr ibuna l  
m 

mede a n  i n c o r r e c t  assessment of t h e  f a c t s  pu t  before  i t  and upon a 
m 

c o r r e c t  i n t e r p r e t a t i o n  of t he  f a c t s  t h e i r  determinat ion vms vmong i n  law. 

m 

It wzs not  contended'  f o ~  t h e  p rosecu tor  that s e c t i o n  15 of t h e  Act 

m 

excludes from t h e  j u r i s d i c t i o n  confer red  by t h e  Act on t h e  Tr ibuna l  a 

"1 

claim by an employee who had t o  make h i s  e l e c t i o n  under sub-sect ion ( 2 )  

o r  sub-section (3) of s e c t i o n  15. Nei ther  was i t  contended t h a t  i f  t h e  'l 

f a c t s  were such as would h v e  brought t h e  p rosecu tor  w i th in  t h e  terms of- 

sub-section (3) of s e c t i o n  15 t h e  determinat ion made by t he  Tr ibuna l  

would have been wrong o r  would have amounted t o  a d e c l i n i n g  of t h e i r  
.--l 

j u r i s d i c t i o n .  
rrrl 

The Act con fe r s  on t h e  Tr ibunz l  t h e  func t i on  upon c la im be ing  
m 

made of enquir ing,  i n t e r  alie, i n t o  t h e  f a c t s  r e l a t i v e  t o  a d i s m i s s a l  

m 

and such enquiry n e c e s s a r i l y  i nc ludes  8 d e t e r n i n a t i o n  of' whether o r  not 

m 

a d i smisaz l  was u n f a i r  and what form of r e d r e s s  should be afforded.  

C lea r ly  i t  i s  a l s o  a func t i on  of the  Tribunal and wi th in  i t s  jur isd ic t ic ;  

t o  determine whether o r  no t  e cla imant  whose c la im mag be w e l l  founded "" 



so e n t i t l e d  t o  r e d r e s s  under t h e  Act hzs xede t h e  e l e c t i o n  as t o  t h e  

exe rc i s e  of h i s  r i e h t s  r equ i r ed  by s e c t i o n  1 5  of t he  Act, Beceuse 

s e c t i o n  15 r e q u i r e s  f i n d i n g s  of f e c t s  t h e  func t i on  i n  t h a t  r e s p e c t  is 

ves t ed  in the  T r ibuna l  and i s  p e r t  of t h e  j u r i s d i c t i o n  conferred upon i t .  

A c o r r e c t  de te rmina t ion  by t h e  Tr ibune1 in a proper case  t h a t  a c l a i m n t  

whose en t i t l emen t  otherwise  t o  r e d r e s s  under t h e  Act has  been e s t ab l i shed  

i s  d i s q u a l i f i e d  by s e c t i o n  15 ( 3 )  of t he  Act from obtaining.  r e d r e s s  under 

t h e  Act would n o t  be a d i s c l a imer  of j u r i s d i c t i o n  by t h e  Tribunal.  A 

de te rmina t ion  by t h e  Tr ibuna l  whether c o r r e c t  o r  no t  t h z t  a claimant i s  

o r  i s  no t  e n t i t l e d  by v i r t u e  of s e c t i o n  15 t o  r e d r e s s  under t h e  Act i s  

w i t h i n  t h e  j u r i s d i c t i o n  conferred on t h e  Tr ibuna l  by t h e  Act even though 

i t  invo lves  a r u l i n g  of l a w ,  In the  i n s t a n t  case  t he  determinat ion of 

t h e  Tr ibunal  brought be fo re  t h i s  c o u r t  f o r  t h e  purpose of being quashed 

on t h e  a p p l i c a t i o n  of t h e  p rosecu tor  i s  no t  a d i sc la imer  of nor a r e fu sa l  

t o  exe rc i s e  j u r i s d i c t i o n  nor  i s  i t  i n  excess of t he  j u r i s d i c t i o n  of t he  

Ir ibuna l  . 
17ithout e r q u i r i n g  i n t o  t h e  f a c t s  pu t  before  t h e  Tr ibuna l  a t  t h e  

hetiring on t h e  1 2 t h  of bbrch,  1984 i t  is no t  pos s ib l e  t o  f i n d  any f a u l t  

w i t h  t h e  de t e rmin r t i on  as s e t  ou t  i n  t h e  c e r t i f i c a t e  doted t he  26th  of 



March, 1984. Upon t h e  case  mode f o r  t he  p rosecu tor  i t  is pos s ib l e  t o  

sey  t h e  de te rmina t ion  of t h e  Tr ibunal  i s  mong  i n  law, bu t  i t  is  no t  r ~ l  

po s s ib l e  t o  say it i s  bad on i t s  face .  The conduct of the  hear ing  and 

the  n m e r  in which t h e  determinet ion of t h e  Tr ibunal  was reached have 
p9 

not  been chal lenged and no suggest ion has been made of  i r r e g u l a r i t y  nor  
pl 

s isconduct .  Because t h e  only  purpose m d  e f f e c t  of t h i s  a p p l i c z t i o n  t o  

m 

t h i s  cou r t  i s ,  as i t  was submitted i n  argument, t o  o b t a i n  a r u l i n e  i n  lzv; 

cq 

of t h e  c o r r e c t  i n t e r p r e t a t i o n  of s e c t i o n  15 (3) of t h e  Act s o  as t o  shorn 

F*1 
t h a t  on the  t r u e  f e c t s  t he  d e t e r f i n a t i o n  on t h e  26th of March, 1984 of 

t h e  Tribunal i s  virong i n  l ax  these  proceedings a r e  nisconceived.  The rrq 

j-..isdiction of t h i s  c o u r t  t o  c a l l  upon an  i n f e r i o r  Tribune1 whose rq 

dec i s ion  i s  appea lab le  t o  send up t o  be quashed i t s  o rde r  and r eco rds  

r e l a t i n g  t h e r e t o  should no t  be invoked in any case  where such Tr ibuna l  
-7 

hes ~ c t e d  w i th in  i t s  j u r i s d i c t i o n  wi th  j u s t i c e  end p r o p r i e t y  end i s s u e d  
m 

i ts  de t c rn ina t i on  i n  a r e g u l a r  menner m l e s s  t h e  j u r i s d i c t i o n  i t s e l f  can 
m 

be chzllenged. 

nn 

Caase shown must be a l l one8  and t h e  cond i t i ona l  o r d e r s  discherged.  




