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THii IilCfH COURT 1982 No. 414 SS. 

( STATE SIDE) 

THJ STATE (COMMISTTONER OF V A L U ~ L T I O N )  

HIS HONOUR JUDGE Otfil l ;LEY. T 

Judgment de l ive red  by Mr. J u s t i c e  McWilliam on 27th day rn 1 

o f  January,  1984. 

This mat te r  comes before t h e  High Court on t h e  

a p p l i c a t i o n  of t h e  Commigsioner of Valuation f o r  a n  Order of 
v 

C e r t i o r a r i  d i r e c t e d  t o  the  Respondent, t he  C i r c u i t  Court 
1 

Judge f o r  the  Midland C i r c u i t ,  f o r  the  purpose of having ' 
rrl 

quashed iin Order of the  C i r c u i t  Court Judge dated 16th  

'"g ~ 
February,  1982, whereby t h e  C i r c u i t  Court Judge extended the! 

"1 
time Por lodging t h e  recognisz~nce requi red ,  by s e c t i o n  22 ! 

"I 
of t h e  Valuation ( I r e l a n d )  Act,  1852, t o  be lodged within 

9 

t h r e e  days a f t e r  being entered  i n t o ,  on t h e  i n s t i t u t i o n  of 

""1 

an appeal  by t h e  Westmeath Co-Operative ~ r g i c u l t u r a l  and 

1 
Dairy qoc ie ty  a g a i n s t  a r ev i sed  va lua t ion  of  i t s  property.  

P h::ve not been furnished with any fibrures, but  I 
7 

! 

""1 
c: in~;ot  b u l i e v e  t ha t  t h i s  par t icu l r i r  re-valuat ion can be a 



m a t t e r  of  g r e a t  f i n a n c i a l  s i g n i f i c a n c e  t o  e i t h e r  the  

Co-0per:itive S o c i e t y  o r  t h e  Commisr,ioner. However t h i s  

may be, it has caused me c o n s i d e r a b l e  d i f f i c u l t y  both  t o  

a s c e r t a i n  t h e  p r i n c i p l e s  a p p l i c a b l e  and t h e  c o r r e c t  

a p p l i c a t i o n  of t hem.  

S e c t i o n  22  of t h e  Act of 1852 prov ides  t h a t ,  within the  

time s p e c i f i e d  i n  t h e  s e c t i o n ,  a person agg r i eved  by any 

v a l u a t i o n  may g i v e  n o t i c e  o f  appeal t o  t h e  q u a r t e r  s e s s i o n s ,  

now t h e  C i r c u i t  Cour t ,  2nd s h a l l ,  w i t h i n  five days o i  g i v i n g  

n o t i c e  o f  a p p e a l ,  e n t e r  i n t o  u recomi:3nce i n  t h e  sum o f  

C5 before  :A j u s t i c e  o f  t h e  peace cond i t i oned  as t h e r e i n  

provided.  'lohe s e c t i o n  t h e n  proceeds as  fo l l ows :  - 

"and w i t h i n  t h r e e  days  a f t e r  guch r e c o p i s a n c e  s h a l l  h ~ v e  

been en t e red  i n t o ,  the m a g i s t r a t e  before  whom such  

recogrl isance s h a l l  have been e n t e r e d ,  o r  c l e r k  o f  t h e  p e t t y  

sessions, shall s e n d  t h e  name by p o s t ,  o r  s h a l l  forward the 

same t o  the o f f i c e  o f  t h e  c ler lc  o f  t h e  peace f o r  t h e  

respective county o r  p lace . . . . . . . . . . " 



The e f f e c t  o f  s e c t i o n  6 o f  t h e  Adapta t ion  o f  Enactments 
"1 

Act ,  1922 ,  s e c t i o n  2 o f  t he  D i s t r i c t  J u s t i c e s  (Temporary 
m 

~ r o v i s i o n s )  Act ,  1923, and 3 e c t i o n  78 o f  t h e  Courts  of 
m 

J u s t i c e  Act ,  1924,  is t o  p rov ide  t h a t  every power o r  du ty  
F 

imposed on a J u s t i c e  o f  t h e  Peace may be exe rc i s ed  or  
w 

performed by a D i s t r i c t  J u s t i c e ,  

w 
Section 88 o f  t he  Cour t s  o f  J u s t i c e  Act ,  1924, provide  

F 

t h s t  3 Peace Commissioner  hii ill have 211 t h e  powers and 

rn 

a u t h o r i t i e s  fo rmer ly  v e s t e d  i n  ;r J u s t i c e  o f  t h e  Peace i n  

rn 

r e s p e c t  o f  t a k i n g  recognisance:q. 

rn 

By s e c t i o n  48 of  t h e  Cour t s  O f f i c e r s  Act,  1926, t h e  

rwf 

d u t i e s  o f  t h e  c l e r k s  of p e t t y  s e s s i o n s  were ves t ed  i n  the 

district c o u r t  c l e r k s  f o r  t h e  r e l e v a n t  d i s t r i c t s .  By m 

s e c t i o n  ' j t7 o f  t he  same i c t ; ,  -the poirers atld d u t i e s  of t h e  "" 

cleric of  t h e  peace were confer red  upon and a r e  exerc i sed  

by t h e  County R e g i s t r a r .  rn 

+in ;$>peal  was lodged on b e h : ~ l f  o f  t h e  Co-Operative m 

S o c i e t y  on 2 9 t h  July, 1981. On t h e  name 3-j;  :l r e c o ~ a i s a n c e  
v 

was e n t e r e d  i n t o  before  a Commissioner for Oaths but  t h i s  
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wan not  forw:.~rded t o  t h s  o f f i c e  o f  t h e  County R e g i s t r a r  

u n t i l  9 t h  October ,  1961. 

T h i s  proceedure f a i l e d  t o  comply w i t h  t h e  p r o v i s i o n s  

of t h e  ; \ct o f  1852 i n  two r e s p e c t s .  It was n o t  e n t e r e d  i n t o  

before  a D i s t r i c t  J u s t i c e  o r  a Peace Commissioner and it was 

n o t  forwarded t o  the o f f i c e  o f  t h e  County R e g i s t r a r  within 

t h r e e  days a f t e r  i t  had been e n t e r e d  i n t o .  

On l G t h  Pebruzry, 1982, a p p l i c a t i o n  was made t o  t h e  

C i r c u i t  Cour t  Judge f o r  an ex t ens ion  o f  t ime  f o r  entering 

t h e  recofi;nir,.?nce. I t  wo~l ld  appea r  from t h e  form o f  t h e  

a f f i d a v i t  s u p p o r t i n g  t h i s  a p p l i c a t i o n  t h a t ,  a t  t h e  d a t e  of 

t h e  a f f i d a v i t ,  i t  was not  r e a l i g e d  t h a t  the  recognisance  

might no t  have been en t e r ed  i n t o  be fo re  a proper  o f f i c e r  

under  t h e  p rov io ions  of s e c t i o n  22.  I t  i s  n o t  clear t o  me 

whather thi.s p o i n t  wi-i.s made i n  the  C i r c a i t  Court  on behalf 

of the ~ommissionur of Valua t ion  o r  n o t ,  but  t h e  o p e r a t i v e  

p a r t  o f  t h e  Order of t h e  Circuit reads - '\;?nd i t  appea r ing  

t o  t h e  C o ~ l r t  t h a t  t he  Recognisrince l d g c d  by t h e  Appel lan ts  



"is not  i n  accordance with s e c t i o n  22 of t h e  above Act, 
i 

7 
i t  i s  orderad t h a t  t h e  time f o r  lodging the  requi red  i 

1 
recognisiince be and the same i s  hereby extended f o r  twenty- 

one days from t h i s  da te . "  Object ion i s  tsken by the  
7 

j 

Commissioner t h a t  the  recognisance was not  en tered  i n t o  "1 
7 

before a requi red  o f f i c e r  and t h a t ,  even i f  i t  was, ift was ; 

"II 
not  lodged i n  time and t h a t  t h e r e  was no j u r i s d i c t i o n  i n  

"9 
t h e  Court t o  extend t h e  time e i t h e r  f o r  e n t e r i n g  i n t o  the  . 

recognis.;ince o r  f o r  lodging i t .  

"7 

On behalf of the  Xeqpondcnt i t  i s  s u b a i t t e d  t h a t  s e c t i  : 

50 of the  i i v i l  B i l l  Courts Procedure Amendment Act ( I r e l a n  7 
1864, enables  t h e  C i r c u i t  Court t o  give l i b e r t y  t o  an "1 

I 

a p p e l l a n t  t o  e n t e r  i n t o  a new and s u f f i c i e n t  recognisance 7 

and t o  extend t he  t ime f o r  s o  doing. It is  a l s o  submitted 1 
t h a t  ilule 2 of Order 46 o f  the C i r c u i t  Court a u l e s  providinq 

j 

t h a t  a recognisance s h a l l  be executed i n  t h e  prssence of the "I 
Judge o r  :r County R e g i s t r a r  o r  a Com~innioner t o  admin i s t e r7  

osthn is  ~ u c h  #ln adap ta t ion  o r  n o d i f i c s t i o n  of s e c t i o n  22 1 . 

of t h e  1852 Act a s  t o  be i ~ u t h o r i s e d  by the  provis ions of 1 



s e c t i o n  66 of t h e  Courts of J u s t i c e  Act,  1924. F i n a l l y ,  

it was submitted t h a t ,  i n  s o  f a r  a s  s e c t i o n  22 of  the  1852 

Act imposed a f i n a n c i a l  cond i t ion  p r i o r  t o  t h e  i n s t i t u t i o n  

09 a n  appeal ,  i t  offended a g a i n s t  the  provis ions o f  t h e  

Cons t i tu t ion  a s  h inder ing  t h e  r i g h t  of  access  t o  t h e  cour ts .  

I propose t o  d e a l  with t h i s  last submission first.  I 

was r e f e r r e d  t o  some cases ,  inc luding  Macauleg -v- M i n i s t e ~  

f o r  Pos ts  and Telemaphs (1966) 1.3.. 345 and t h e  judgment 

of  C a r r o l l ,  J., i n  LIHenrygenat -v- I r e l a n d  & Others ,  but 

they  were notopemdto m e  and t h e  argument was not  supported 

by any a u t h o r i t y  d e a l i n g  with a recognisance. A recognisanc: 

is a form of bond and does not  r e q u i r e  t h e  payment of any 

money o t h e r  than  whatever f e e  may be payable on e n t e r i n g  

i n t o  it. I t  is conditioned on t h e  prosecut ion of t he  appeal ,  

a b i d i w  by t h e  o rde r  of the  Court and t h e  payment o f  any 

c o s t s  awarded on t h e  hear ing  of t h e  appeal .  It has no t  been 

suggested t h a t  t h e  payment o f  cour t  fees on the  i n s t i t u t i o n  

of proceedings o r  t h e  l i a b i l i t y  t o  a poss ib le  award of c o s t s  

a t  t h e  conclusion of them a r e  such a hindrance t o  access  t o  



the courts as t o  offend a g a i n s t  any provis ion of t h e  
"I 

rw) 

Cons t i tu t ion .  Even i f  such a  propos i t ion  were put forward 

m 

and accepted,  it does not  appear t o  me t h a t  it would 

i n v a l i d a t e  t h e  requirement of a recognisance.  Having formew 

t h e  opinion t h a t  t h e  requirement of a recognissnce does no* 

contravene any of t h e  provis ions of t h e  Cons t i tu t ion ,  it ie 

unnecessary f o r  me t o  cons ider  t h e  poin t  made on behalf of v 

t h e  Commissioner t h a t  a company cannot have personal  r ights ,  

of such a na ture  as a r e  pro tec ted  i n  t h e  case of i n d i v i d u a b  

Sec t ion  50 of t h e  1864 Act provides a s  follows:- 
FR 

"And whereas the Act now i n  f o r c e  giving a right of appeal  
m 

t o  t h e  Courts of General Q u a r t e r  Sessions i n  I r e l a n d ,  ....., 

f r equen t ly  r equ i re  a recognisance o r  recognisances t o  be 
F 

entered  i n t o  as a condi t ion  of such appeal ,  and appe l l an t s  

a r e  l i a b l e  t o  be prevented from t r y i n g  t h e i r  appeals  upon 

t h e  m e r i t s  i n  consequence of  imperfect ions i n  t h e  t ak ing  of,, 

such recognisances:  Be it enacted,  That xhere any recognisam 

o r  recognisances which shall have been entered i n t o  within F 

t h e  t ime by law requi red ,  before any j u s t i c e  o r  justices, 



f o r  t h e  purpose of complying with any such c o n d i t i o n  of 

appe 11, q21311 appehr  t o  t h e  c o u r t  be fora  which such appea l  

is brought t o  have been i n z u f f i c i e n t l y  e n t e r e d  i n t o , ' o r  t o  

be o the rwi se  d e f e c t i v e  o r  i n v a l i d ,  i t  s h a l l  be l a w f u l  f o r  

the c o u r t ,  i f  it sha l l  s o  t h i n k  f i t ,  t o  permit  t h e  

s u b s t i t u t i o n  o f  a new and s u f f i c i e n t  recognisance  o r  new and 

s u f f i c i e n t  recognisanceo,  and f o r  t h a t  purpose t o  a l low such 

t ime ,  a n d  make such examinat ion,  and impose such  terms as 

t o  payaent  o f  c o s t s  t o  t h e  respondent  o r  renpondents ,  as  

t o  such c o u r t  s h s l l  uppe;.ir j uq t  and re i isonzble ,  and such  

s u b s t i t u t e d  recognis2nce o r  recogniqances  s h 9 l  be v a l i d  t o  

all i n t e n t s  and purposen an i f  t h e  name had been duly  en t e r ed  

i n t o  a t  any e a r l i e r  t ime o r  t imes  a9 r q u i r e d  by an Act o r  

I t  Acts  now i n  f o r c e .  

On bchrlf o f  t h e  Commissioner i t  is submi t ted  t h a t  t h e  

e x p r e s s i o n  Itthe Act now i n  f o r c e M  a t  t h e  commencement o f  the  

s e c t i o n  r e f e n  t o  t h e  Petty Sonnion; ( I r e l i l n d )  i i c t ,  1851, 

which, by . sect ion 24, g ive  a rii;ht of  n p p e x l  i n  ca3es o f  

summary j u r i 3 d i c t i o n  on e n t e r i n g  i n t o  t h e  r c c ~ ~ q i a a n c e s  
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1 r 

T 
t h e r e i n  provided.  1: do n o t  <tccept t h i s  submission.  S e c t i c  ! 

I 
50 revds  "whereas t h e  ;,ct now i n  f o r c e  ........ f r e q u e n t l y  1 

? i 
r e q u i r e  . I  recogniaxnce . . . . ." I t  i s  cle:.tr t h a t  t h e r e  i s  a 

"1 
m i s p r i n t  3 s  t h e  s e c t i o n  l h o u l d  read e i t h e r  "Acts r e q u i r e u  

o r  "Act r e ~ . l u i r e s M ,  1,s t h e  conc lud ing  words of. t h e  s e c t i o n  

""I 
r e f e r  t o  recogniaances  duly e n t e r e d  i n t o  as r equ i r ed  by any ~ 

m 
Act o r  Acts now i n  f o r c e ,  I am o f  op in ion  t h a t  the word "Ac /' 

a t  t h e  beginning of t h e  s e c t i o n  should be r ead  "Acts". "1 

Both t h e  l ' e t t y  Ses s ions  iict and t h e  Valua t ion  Act were i n  , 

f o r c e  at t h e  time of t h e  enactment o f  t h i s  s e c t i o n  and I am7 

of o p i n i o n  t h a t  it a p p l i e g  t o  both Acts .  But t h i s  does n o t 7  

concl-udu t h i s  aspect  o f  t h e  ca se  bccau3c ecjction 50 i s  ""1 

w 
expre!qsed .t;o a p p l y  only t o  reco~miarx tces  en t e r ed  i n t o  w i t h i r  1 

m 
t h e  t i n e  required by lew be fo re  any jus t j .ce  o r  j u s t i c e s .  1 

Under t h e  enactments I c i t e d  a t  t h e  beginning,  I an o f  ~ s l  

opin ion  " j u s t i c e  o r  justices" must now be i n t e r p r e t e d  as q 

"a D i s t r i c t  J u g t i c e  o r  a Pexce Comn~issioner".  T h i s  FI 

r e c o g l ~ i s a r ~ c e  was no t  en t e r ed  i n t o  before  e i t h e r  and was n o t  

e n t e r e d  i r i t o  within t h e  t ime  required by law no s e c t i o n  50 



has  no t  g o t  any a p p l i c a t i o n  t o  t h e  p re sen t  case.  

With r ega rd  t o  t h e  ?ubmi3sion t h a t  Rule 2 of Order 46 

of t h e  C i r c u i t  Court  Rule3 e m b l e d  the  recognisance  t o  be 

en t e r ed  i n t o  before  a Commissioner f o r  Oaths ,  i t  wzs argued 

on behalf of t h e  Commissioner o f  Valua t ion  t h a t  t h e r e  was 

no power i n  t h e  rule-making a u t h o r i t y  t o  mike a Rule va ry ing  

a n  exprens  p r o v i s i o n  of  a n t a t u t e .  I was r e f e r r e d  t o  a 

number o f  a u t h o r i t i e s .  

S e c t i o n  66 of t h e  Courts  o f  J u s t i c e  Act,  1924,  provided 

t h a t  rules f o r  t h e  C i r c u i t  Cour t  could  be made f o r  a l l  o r  

any of the fo l l owing  purposes:- "For r e g u l a t i n g  t h e  

s e s s i o n s ,  v a c a t i o n s  and c i r c u i t s  of t h e  C i r c u i t  Judges and 

t h e  p r a c t i c e ,  p l ead ing  and procedure gencrnl1.y ( i n c l u d i n g  

l i a b i l i t y  o f  p r r t i e s  as to  costs and a l s o  enterins up o f  

judgmen.t; und g r a n t i n g  of surnulary judgment i n  a p p r o p r i a t e  

cases) o f  t h e  C i r c u i t  Court  and t h e  u s e  o r  t h e  n a t i o n a l  

language of 3 a o r s t a t  Eireann therein and t h o  f i x i n g  and 

c o l l e c t i o n  o f  fees  and t h e  a d a p t a t i o n  o r  mod i f i ca t i on  of any 
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" s t a t u t e  t h a t  may be necessary f o r  any o f  the purposes 

a f o r e s a i d  and 211 s u b s i d i : ~ r y  mat ters . "  3 imi la r  provisions 

wi th  regard t o  D i s t r i c t  Court r u l e s  were contained i n  

s e c t i o n  91. 

I n  t h e  case of The S t a t e  (0' Flaher ty )  -v- OIYloinn 

(1954) I . H .  295 i t  was he ld  t h a t  a D i s t r i c t  Court r u l e  

purpor t ing  t o  extend the  time d u r i n g  which an accused could 

be rem~inded from the  period of e i g h t  days  provided by t h e  

I n d i c t a b l e  Offences Act, 1894, t o  n period of f i f t e e n  days 

was u l t r a  v i r e s .  Considernt icn was given t o  the  ques t ion  

whether t h i s  extension o f  t i m e  f o r  remand was merely a 

mat ter  of  p r a c t i c e  o r  procedure and an  adap ta t ion  o r  

Inodlfictition of  the  s t a t u t e  f o r  the  purpoms of  t h e  s e c t i o n  

wi th in  the  meaning of  t h e  1924 Act. Davitt, P.,  i n  t h e  

High Court held t h a t  t h e  power t o  renland i n  custody i s  a 

mat t e r  of j u r i s d i c t i o n  and t h a t  the  extens ion  of t h e  period 

of remand WiLS not a mutter  merely of procedure o r  p r a c t i c e .  

Kingomill-Ploore, J . ,  s a i d ,  a t  page 3 0 5 ,  with regzrd t o  t h e  



expre s s ion  " t h e  a d a p t a t i o n  o r  mod i f i ca t i on  o f  any s t a t u t e t g  
rn 

I 
J 

t h a t  t h e s e  words "do no t  w v r r : m t  t h e  rule-a:-king a u t h o r i t y  

i n  fr:iming a r u l e  which i n  t h e  of  :in a l t e r a t i o n  i n  

""1 
p r a c t i c e  o r  procedure n e v e r t h e l e s s  o p e r a t e s  t o  extend I 

enormously a s u b s t a n t i v e  power which t h e  l e g i s l a t u r e  was I 

Y 

c a r e f u l  t o  c o n f e r  i n  a r e s t r i c t e d  form." OgDalaigh J.,  

c o n t r a s t e d  the  use o f  t h e  e x p r e s s i o n  "adap ta t i on  o r  

1 modi f i ca t i on"  w i th  t h e  omisgion t o  use t h e  word "amendment" 1 

and he ld  t h a t  t h e  i n c r e a s e  i n  t h e  maximum per iod  o f  custody 1 

w a s  r a d i c a l  i n  c h a r a c t e r  and more t h a n  t h e  mere mod i f i ca t i on  1 
pe rmi t t ed  by s e c t i o n  91 of t h e  Act and wag, t h e r e f o r e  u l t r a  1 
v i r e s  . 

11; t h e  c a s e  of Thompson -v- Curry (1970) I.H. 61 ,  "1 
! 

Ualsh,  J . ,  accep ted  the  p r o p o s i t i o n  t h a t  n rule-making '"9 

a u t h o r i t y  cannot  amend a s t a t u t e  but can only adapt o r  modify ""1 

i t  as may be neces sa ry .  The view o f  the Court  was t h a t  i t  7 

would c o n s t i t u t e . a n  amendment o f  a s t a t u t e ,  as apart from an 
7 

a d a p t a t i o n  o r  modif ica t - ion o f  i t ,  t o  d i spense  w i th  a s t a t u t o r l  "! 

c o n d i t i o n  precedent  and t h a t  a r u l e  c o n t a i n i n g  such a 
m 



p r o v i s i o n  would be u l t r a  v i r e s .  

I am of op in ion  t h a t  a r u l e  e n a b l i n g  a recognisance t o  

be t aken  before  a  Comminnioncr f o r  Oaths would be 2 r u l e  

r e g u l a t i n g  a procedur;fl m:'tter w i t h i n  t h e  meaning o f  t h e  

s t a t u t e  .~nd would e f f e c t  an a d a p t a t i o n  r a t h e r  t h a n  an 

amendment. But t h e  u s e  o f  t h e  word l l ~ h a l l "  i n  t h e  r u l e  

p r e s e n t s  d i f f i c u l t i e s .  Read i n  t h e  o r d i n a r y  s ense  of t h a t  

word, t h e  r u l e  p rov ides  t h a t  a recogniaance  may n o t  be t aken  

i n  any o t h e r  manner. I n  s o  f a r  as i t  i a  argued t h a t  t h e  

r u l e  a p p l i e s  t o  t h e  recogninance r e q u i r e d  by s e c t i o n  22 of  

t h e  1852 Act, I am of op in ion  t h a t  such a r u l e  would be 

u l t r a  v i r o s  t h e  rule-making a u t h o r i t y  and t h a t  t h e  submiss ior  

on beh;ilf of  t h e  Comnisc,ioner t h a t  t h e  r u l e  does  n o t  app ly  

t o  any n t a t u t o r y  recognigsnca i n  c o r r e c t .  It i s  s i i n i f i c a n t  

t h a t  a s i m i l a r  p rov i s ion  i n  con t a ined  i n  Hule 205 o f  Order  27 

o f  t h e  County Courtn ( I r e l a n d )  Orde r s ,  1077, and Hule 3 of 

Order 3.4 o f  t h e  County Courtn ( I r e l a n d )  Orders. 1090. 

nl though s e c t i o n  79 of t h e  County O f f i c e r s  and Cour t s  

( I r e l a n d )  ~ c t ,  1877, p rov id ing  f o r  t h e  r u l e a  t o  be made f o r  



! 
t h e  County Cour t ,  d i d  no t  g i v e  any power t o  adap t  o r  

'"1 

modify any s t a t u t e ,  i t  necmn t o  me t h a t ,  i n  c a r r y i n g  over  
J 

m 

t h i s  r u l e  i n t o  the  p r e s e n t  C i r c u i t  Cour t  i iu les ,  i t  was 
1 

in tended t h a t  t h e  r u l e  ghould a p p l y  only  t o  recognisances  1 

r e q u i r e d  by t he  C i r c u i t  Court f o r  which no s t a t u t o r y  1 
1 

p r o v i s i o n  had been made. C e r t : ~ i n l y  i t  would be a n  unusual  ! 

e x e r c i s e  by a mle-rn.lkin< a u t h o r i t y  o f  i t s  pagers t h a t  a  1 

f u n c t i o n  g iven  by s t a t u t e  t o  a u i s t r i c t  J u s t i c e  should be 1 

t r a n s f e r r e d  by 3 r u l e  of cour t  t o  t h e  C i r c u i t  Judge.  ""1 
J 

If 1 am c o r r e c t  i n  my o p i n i o n ,  t h a t  dippones of t h e  1 

7 m a t t e r ,  b u t ,  i f  I am riot,  and t h e  recognis: ince was proper ly  

en t e r ed  5 t o ,  i t  rem:iinn t o  c o n s i d e r  t h e  n t a t u t o r y  1 
1 requirement  t h a t  t h e  recognisunce  be f i l e d  w i t h i n  t h r e e  days : 

I n  t h e  C i  ruui t Court  cs:;e of Cox, i j u ~ d a l e  and McOovern -v- ! 

rccogni:;::~ncen were e n t e r e d  i n t o  before  a D i s t r i c t  J u s t i c e  ""1 
I 

P"t 
i n  accord:tnce wi th  t h e  s t a t u t e  but; t hey  w e r e  not  Sorwnrded 

""T 
t o  the County Hegir t r : i r  w i t h i n  thrr je  deyn a f t e r  being entered : 

1 

i n t o .  U n d e r  the p r o v i s i o n s  o f  t h e  s e c t i o n  i t  W i t s  the duty  



of t h e  D i s t r i c t  J u s t i c e  01- tile D . i . s t r i c t  Cour t  C l e r k  t o  

forward  them t o  t h e  County R e g i s t r a r .  The C i r c u i t  Cour t  

Judge guvu l i b e r t y  t o  e n t e r  i n t o  a new o r  g u f f i c i e n t  

r e c o g n i s a n c e  under  t h e  p r o v i n i o n s  o f  s e c t i o n  50 of  t h e  1864 

Act on t h e  grounds t h a t  t h e  a p p e l l a n t s  s h o u l d  n o t  be 

P r e j u d i c e d  by the d e f a u l t  of s p u b l i c  s e r v a n t  i n  t h e  d i s c h a r g  

of 1lj.s d u t y ,  bu t  he expressed ii doubt  a b o u t  his power t o  

e x t e n d  the  time f o r  f o r w a r d i n g  the  r e c o g n i s 2 n c e s  t o  t h e  

County i i eg i s t - ; .  Fir.  

I.K. 6b i n d i c a t e d  t h z i t  a r u l e  p c r r n i t t i n g  t h e  C o u r t  t o  ex tend  

a t i m e  l ~ i d  down by s - h t t u t e ,  where t he  time l a i d  down by t h e  

s t a t u t e  i n  adopted  by t h e  r u l e s  i n  the f ' i r o t  i n s t a n c e ,  13 

merely ill1 . . ~ d s p t n t i o n  o r  inodif i c : l t i o n  on :I p r o c e d u r d l  m a t t e r  

and i g  t h e r e f o r e  w i t h i n  t h e  compe.t;cnce o f  t h e  ru1.e-naking 

: ~ u t h o r i t y .  But I 21:1ve not beer1 r e f e r r e d  t o  any r u l e  i n  t h e  

C i r c u i t  Gourt  1iuli.s d e ; ~ l i n g  with nppc;~l:;  under  s e c t i o n  22 

of  t h e  ~ c t ;  o f  1852. iiu1.o 6 o f  O r d e r  59 only  g i v e s  power 



t o  e x t a l ~ d  t imes  f i x e d  by the  Rules. I n  the c a i e  o f  G : m l y  &I 
Others  -v- IuIinister f o r  i i g r i c u l t u r e  ( 1950) I .R. l g l ,  

Kingsmi l l  Moore, J . ,  he ld  t h a t  t h e  Court  had no pover t o  "il 

extend . t  time l i m i t  f i x e d  by the Vinhcrie:! Act, 1925, 1 
a l though  t h e  l e n g t h  of time f i x e d  by the  Act appeared t o  be 1 

unre~isorl:iblc. I t  does n o t  appear from t h e  r e p o r t  on what 1 

ground thc  a p p l i c s t i o n  f o r  a n  e x t e n s i o n  or" t ime was made 1 
bu t ,  prcnumably, a g e n e m l  j u r i w l i c t i o n  i n  t he  Court  was 7 

a l l e g e d .  There  i s  no sugges t i on  t h a t  any ar,rrument was 9 1 

presen ted  t h a t  any rule  ? p e c i f i c a l l y  a t t empted  t o  e n l a r g e  7 

t h e  t ime f i x e d  by t h e  s t a t u t e ,  as wrin t h e  c a s e  i n  At torney 7 

Generill. -v- Sh ivnan .  I :rm 01 op in ion  on t h e  3 u t h o r i t i e s  1 - 

t h a t  t h e  Co-Operative. Toc ie ty  w.19  bound by the  time l i m i t  7 

of three days  f o r  f orwnrding t h e  rccognin>ince t o  t h e  County 1 

R e g i s t r i ~ r  and t h a t  t h e  Court  had no power t o  extend t h i s  9 

t ime.  1 

I n  iccord:~nce w i t h  these o p i n i o n s ,  I w i l l  make abso lu t e  , 

t h e  c o n d i t i o n a l  o r d e r  of c e r t i o r a r i  made on 30 th  J u l y ,  1982. 
'T 




