
THE HIQH COURT 

STATE BIDE 1983 No. 640 3.S. 

THE STATE (AT THE PROSECUTION OF THE DIRECTOR 
OF PUBLIC PROSECUTIONS) 

PROSECUTOR a 

AND 

DI3TRICT JUSTICE ROBERT O'hUADHAIGH 

FU?tSPOI?DENT 

Judment  da l ive red  t h e  30th day of January 1984. bg 

OnHanlon J. 

I n  t h e s e  c e r t i o r a r i  proceedings t h e  Di rec to r  o f  P u b l i t  

Prosecut ions seeks t o  quash two Orders of D i s t r i c t  J u s t i c e  

0 'huadhaigh convic t ing  t h e  Respondent o f  offences of whioh 

he r a a  charged before  t h e  D i s t r i c t  Court on t h e  7 t h  July. 

1h a d d i t i o n  t o  a number of o t h e r  charges which were d e a l t  

with on t h e  aame day, t h e  accused was charged wi th  i n d i c t a b l e  

offenoea of unlawful and malicious wounding, con t ra ry  t o  

the  proviaiona of 8ec. 18 and Sec. 20 of the  Offences Against 

t h e  Person Aot, 1861. 

I n  r e l a t i o n  t o  these  two charges,  a plea of g u i l t y  

waa en te red  on behalf  o f  t h e  accused, and i n  these  



circumstanoes t h e  D i s t r i c t  J u s t i c e  had ju r i sd ic t ion  t o  dea l  

with the  charges summarily, i f  - but only i f  - the  Director  

of Public Prosecutions consented t o  t h a t  course. (Criminal 

Jus t i ce  Aot, 1951, 800. 2 ,  sub-sec. (2),and F i r s t  Schedule, 

a s  amended by sec. 19 of the  Criminal Procedure Act, 1967, 

and,Schedule there to ;  Prosecution of Offences A c t ,  1974). 

A oonfl1,ot of f a c t  emerged on the  a f f i d a v i t s  f i l e d  i n  the  

a e r t i o r a r i  proceeding8 aa t o  whether t h e  Assistant  S ta te  

S o l i c i t o r  represent ing the  Director  of ~ u b l i c  Prosecutions 

on the  s a id  occasion had conveyed t o  the D i s t r i c t  Ju s t i ce  

t h a t  the  Director  was not consenting t o  these two offencee 

being d e a l t  with summarily. Notice t o  cross-examine Robert 

Sheehan, t he  Assis tant  S t a t e  S o l i c i t o r ,  on the contents of 

h i s  a f f i d a v i t  was served, and having considered the  oontenta 

of the  a f f i d a v i t s  and the  o r a l  testimony of the  eaid Robert 

Sheehan, I am a a t i e f i e d  t h a t  it was h i s  i n t en t ion  a t  a l l  

mate r ia l  times t o  ao inform the  D i s t r i c t  Ju s t i ce  and t h a t  

nothing he s a i d  i n  court on the  occaeion i n  question could 

o r  should have been construed a3 an  ind ica t ion  t h a t  the  
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Director  was consenting t o  summary t r i a l  of those two 

chargee. 

Having regard t o  the  f a c t  t h a t  t he  Acts only confer 

j u r i sd i c t i on  on the  D i s t r i c t  Court t o  dea l  summarily with 

auch offences where a plea of g u i l t y  has been entered,  i f  

the  oonsent o f  the Director  i s  forthcoming, there  was, i n  

my opinion, a n  onus on the  U i s t r i c t  Ju s t i ce  t o  s a t i s f y  

himself that the  necessary consent had been obtained, before 

he proceeded t o  impose sentence. As t he  Director  d id  not 

consent and as h i s  represen ta t ive  d i d  not e t a t e  t h a t  he wae 

consenting, the learned D i e t r i c t  J u s t i c e  inadver tent ly  aoted 

without jurisdiction i n  proceeding t o  dea l  summarily with 

these  two offences and i n  proceeding t o  impose on t h e  accused 

the  maximum sentence permitted under the  provisions of the  

Aot of  1951, as amended by the  ~ c t  of 1967, namely, a 

eentence of  twelve months1 imprisonment on each of the  two 

charges. 

He simultaneously imposed the  like sentence on o ther  

oharges whicth he was e n t i t l e d  t o  dea l  with summarily, and no 
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appeal  was taken t o  the  C i r cu i t  Court agains t  any of t h e  

sa id  decisione.  

I n  t h e  caae of a n  Order made without ju r i sd io t ion ,  it 

should, prima f a c i e  be quaahed on o e r t i o r a r i ,  but i n  the  

preeent caae it is f u r t h e r  urged on behalf of t he  Respondent 

t h a t  t h e  High Court, i n  exeroise of i t s  d i sc re t i on ,  should 

refuse  t h e  r e l i e f  sought because of  t h e  delay which took 

place i n  seeking t o  e e t  as ide  the  Orders of the  D i s t r i c t  

court. I n  consequence of  the  delay i n  making t h e  present 

app l ica t ion ,  the  Respondent has already served severa l  

months of the  twelve-month sentence imposed on him, and it 

i a  argued t h a t  it would be gross ly  u n f a i r  t o  c rea te  a 

s i t u a t i o n  where t he  cr iminal  proceedings againat  him could 

be s e t  i n  motion de novo with t he  prospect of  a t r i a l  before 

the  C i r cu i t  Court which would not  be circumscribed as t o  

the  eentenoe i t  could impoae i n  the  manner which applied 

when such charges a r e  dea l t  with summarily by the  D i s t r i c t  

Court. 

Permiesion wee granted t o  the  Prosecutor t o  f i l e  a 
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supplemental a f f i d a v i t  i n  t h e  preeent proceedings f o r  the  

purpose of  explaining the  delay which undoubtedly took 

place i n  bringing the  matter  before the  High Court t o  quaeh 

the  Orders whioh were a l leged t o  have been made without 

j u r i ad i c t i on  by the D i a t r i c t  Court. The grounds f o r  the  

delay a r e  out l ined i n  the  a f f i d a v i t  of Anthony Pagan, a 

L a w  Clerk employed i n  t he  Office of the  Chief S t a t e  So l i c i t o r .  

I"" Having considered t h i s  add i t i ona l  mater ia l ,  I have 

p come t o  t he  conclusion t h a t  I ehould not allow t h e  plea 

of delay t o  defeat  t h e  claim t h a t  convictiona entered and 

sentences imposed by the  District  Court, manifestly without 

j u r i sd io t ion  t o  do so, should be s e t  as ide .  I n  reaching 

t h i s  conolusion I have had regard t o  the  explanation f o r  

the  delay which has been given i n  the a f f i d a v i t  of Anthony 

Fagan; t o  the  circumstance t h a t  the  Respondent was lawfully 

sentenced t o  s imi l a r  terma of imprisonment concurrently 

with t h e  eentence sought t o  be s e t  aeide;  and, i n  pa r t i cu l a r ,  

t o  the  circumstance t h a t  i n  the  event of the  Director  of 

Publio Prosecutions e l e c t i n g  t o  put the  Respondent forward 

again on the  same two charges which a r e  re fe r red  t o  i n  the  



Conditional Order of C e r t i o r a r i ,  any Court which may f ind  

i t s e l f  charged with t he  t a sk  of  determining the  sentence 

(if any) whioh should be imposed on the  Respondent i n  

reapeat of these  two charges w i l l  c e r t a in ly  have brought 

t o  i ts  a t t e n t i o n  the  circumstance that the  Respondent was 

previonely sentenced i n  reapect of same and has served part  

of the  sentenoe already. Thie l a s t  matter  was adverted t o  

by the  8upreme Court i n  the case of Tynan -v- Keane (1968) 

IR 314 where, admittedly, the delay i n  applying t o  quash the 

Oonviction had been much s h o r t e r  than i n  t h e  present case. 

I there fore  propose t o  make absolute the Conditional 

Order of C e r t i o r a r i  already made i n  t h i s  case, notwithstanding 

the  cause shown on behalf of the  Respondent, and the  two 

Orders of  the  D i s t r i c t  Court t h e r e i n  re fe r red  t o  w i l l  be 

quashed. 

/tE *Kfl&b,  . 
R. J ,  O'Hanlon. 

30th January, 1984. 
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by The Chief State gol ic i tor)  

Couneel f o r  the Respondent:- Peter Charleton, BOLO, 
(instruoted by Michael D. White 
& Co, , Sol ic i tors) .  
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