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Tm ?UTTER OF TI;3 LOCAL GCii21),:;I:.IZ3T (PSAE~~!I~IG X??3 3 E m L ~ J : . I ! l ~ )  
ACTS, 1963 FO 1976 

CIIRISTC"l? COFPEY 

APTLICXEX 

and 

Judqnent de l ivered  by O ' 3 a l o n  J., the 27th day of July,  1984. 

I n  these proceed-hgs tke Applicant claims t h a t  he is suiog not 

merely on h i s  o*;m bekalf but a l s o  o n  behalf o f  numerous o ther  

r e s iden t s  of a housi-ng developnezt k n o n  as Glendine Be igh t  s , 

Kilkenny. I a m  sat is f ied t k a t  he has been duly authorised t o  d o  so, 

zncl I ccmence 'ay =king zr Order dec lar ing  that the Applicant  f o r  

the purpose 05 the p-esent proceedines i s  t o  be regarded as 

represent ing  h i s  o m  i n t e r e s t  and a l s o  tile i n t e r e s t s  of a l l  the 



~ s r s o a s  ahose m s s  u-d zddresses a r c  ~ i v e n  on ti70 lists which hzve cl 

been gloccd on the f i l e  of t h e  Court, a d  vhich lists are dated 
1 

respec t ive ly ,  Oc tobor, 1982, a d  F e b r ~ ~ a r g ,  1964. 
m-l 

I an s n t i z f l e d ,  from a review of all the evidence given i n  the 
PI 

case,  i n c l u d ~ h g  some adzissions very f r ank ly  made by Pr. John McGinty ,  

0 

the third-naaed Respondent, t h t  Eebron IIomes Lini ted,  the 

T 

f i r s t  -,%TB d Deferdant , f a i l e d  t o  car ry  out the h0uejx.g dev3lopnefit 

9 
at G l e n d i ~ e  , C o l m t j  Xilke-nny, i n  accordance with the glzrs and 

par t i cu lzzs  lodged ~ 5 t h  Kilkem-y County Council, and subject  t o  theT 

ccnditior,  i ~ p o s e d  ahen ~1annin.g permission w z s  granted f o r  the sa idm 

developme3t on the, 30th I.!ove=ber, 1371, or- appeal t o  the  U b i s t e r  

f o r  Local Govermect f r o m  the dec is ion  of Kil 'remy County Comci l  
m 

t o  re fuse  plsnning permission. 
'1 

i an also s a t i s f i e d  t h a t  the matters  r e l i e d  on by the :applicant, 
Crl 

a d  sxbs tu r t i a t ed  59 the evidozce ic t h s  csse ,  d i sc lose  quite 

m 

ser ious  breaches by the dcvelo?srs of t h e i r  obl iga t ions  uder the 

- 
Flaming  Pernission w3en they e l e c t e d  to  proceed with the 

9 

do-relcpnent. Zoadn -:/ere inadequately surfaced; kerbs ;.,ere l o f t  

iqcongls t e ;  tha cross-? 31:s o n  t h e  roads aere  a?sa t i s fnc tory  in 

GEUYJ places;  g u i l i c s  nere . o d t t e d  o r  were locs tod  i-i unsui table  , 



l o c z t i c c s ;  no evidence could be fcund by thc A p p l i c a t ' s  e -q inee r  

pravicled; ttlc p1311s lodged -.7it:1 the  plzr-?iaz a p p l i c z t i o n  shored 

p rov i s ion  made f o r  a shi?lap and pos t  and wire fence d iv id ing  the 

e s t a t e  f r cn  t h e  pmp h u s e  ~ q i !  =?shy ground 'iihich adjoined it - 
t h i s  appears  t o  have  bee^ e r e c t e d  bu t  Fn such a f a s h i o n  t'mf it ~vzs 

r a ~ i d l y  denol ished by t h s  elenezts, and there f  ore  can ha rd ly  be 

regzrded zs s u f f i c i c ~ t  c o m p l i ~ ~ c e  by t he  developer  rrith i ts  

ob l iga t ions .  I an of  op in ion  t h a t  where the  documents lodged i! 

s u ~ p o r t  of an a p p l i c z t i o n  f o r  p l z ~ ? i n e  p e r a i s s i o n  inc lude  plans 

a d  sgecif  i c a t i o n s ,  a ~ d  permiss ion is granted by r e f e r ence  t o  these 

documents, t h e n  the developer nust be regardsd as being in breach 

of t he  pl-g permiss ion i f  he f a i l s  t o  b u i l d  i n  accordance wi th  

those  p l ~ ~ s  and sgec i f i c a t i ons .  I en f u r t h e r  of op-on t h n t  t he r e  

i s  an i m p l i c a t i o n  of fav thzt he w i l l  u se  reasonzble c a r e  md sk i11  

and ~ r o v l d e  proper  and aciequate m c t e r i a l s  f o r  the  purFose of t h e  

b u i l d i n g  v:orks u n l e s s  the s p e c i f i c a t i o n s  lodged by him q ~ z l i f y  t h i s  

o b l i 3 a t i o ~  i n  soze aaj zrA zre accepted b such q u a l i f i e d  for3 by 

. . tile ~l=+?ing zu-,ilo r L  k j . .  

The ~ p g l i c ~ t  is, xcord i , z r ; ly ,  e n t i t l e d  nriaa f a c i e  t o  r e l i e f ,  

as claimed by h h  under the g r o r i s i o n s  of Sec t i on  27 of t n e  Act o f  



1976 - t h e  main problem, b e i x  t c  d e t e r n b e  t h e  ~ a t u r e  o f  that 
rn 

r e l i e f  so t h a t  i t  z y  o f f e r  sone ho9e. t o  hi3 ant t o  the  o t h s r  

1 

res ic?enis  on t h e  e s t a t e  t h z i  tk2 presezzt uaat is r"actory condi t ions  

1 
nay be amel iorated.  

rsl 

Unfortunate ly  f o r  the  Applicant ,  and those  vrho have joirled n i t ?  

hjm fn bringing these  proceedings,  t hey  face t he  a l l - too- fami l ia r  

s i t u a t i o n  where t he  developme~t  has been c a r r i e d  ou t  by a bu i ld ing  T 

company, w i th  l h i t e d  l i a b i l i t y ;  t ke  q p l i c a t i o n  f o r  plzming  rm 

permiss ion was mzds by Hebron Rones Limited, and t h r t  company m a s  
1 

respons ib le  f o r  most of the  house-building and f o r  the  p rov is ion  
m 

of roads  and o the r  s e rv i ce s ;  t he  company has  v i r t u a l l y  ceased t o  

Y 

t r ade  for &one yea r s  pz s t , - and  t h e  evidence suggested thzt i t  had 

1 
Yore P r o p e r t i e s  L h i t e d ,  t he  second-named ResponCerrts, a r e  a 

l i n i t z d  comaard i n  wnich ~ V B S  ves ted  t h e  ownership of the  laces 

on ytt,ich t h e  houses nere  e r ec t ed  by 3ebron Homes L h i t e d  (under T 

bu i ld ing  l i c s ~ c e  f rcn t h e  second-nazd Reqonden t s ) ,  a ~ d  t h e  rm 

g e m r a l  p r s c s i c e  ::.as t i n t  l e a s e s  :.isre m d e  t o  t h e  house-purcfiacers 
1 

5y :!or2 z r ~ _ n e r t i ? s  5i::llted 2nd t!uf conr>ang i s  e n t i t l p d  t o  recover  
1 

gro-d r e n t s  f r o c  such of the  house-oaners on t ke  e s t a t e  as 
0 

not  bought out  the  f e e  s i n g l e  i n t e r e s t  in t h e i r  r e sgec t i ve  p r o ~ e r t i - s  

rn 



The evidence i?l ths presen t  p r o c e e d i ~ s  appeared t o  me t o  e s t z b l i s h  

t h z t  the re  a r e  still s u b s t z n t i s l  sms' due and orring by llore 

P rope r t i e s  Limited t o  Ysbron Eoneo Liaited in r e s p e c t  of work 

c a r r i e d  ou t  by Eebron Bomes L i q i t e d  f o r  t h e  second-nzmed Respondento, 

but  d i d  no t  support  t he  con t en t i on  t h t  any l e g a l  l i z b i l i t y  could  

now be Lnposed on t he  second-n=ed Respondent in r e s p e c t  of t he  

f a i l u r e  t o  c a r r y  out  t he  works of  development in zccordance w i th  

t h e  p l a n i i r i  p e d s s i m  g r ~ q t e d  o n  the  a p p l i c a t i o n  of the  

f i r s t - . w e d  Respoadent. S i m i l s r l g ,  wbi le  t he  thizd 2nd 

fourth-naaad Xesy~ondents, who ho ld  t h e  c o n t r o l l i n g  i n t e r e s t  i~ 

b o t 3  compenies - t h e  f i r s t  a d  s e c o n d - m e d  Res2ondents - were 

joined i n  t h e s e  proceedin&s by t'ae Applicant ,  in the hope of 

imgosing some persona l  l i r b i l i t y  on them f o r  t h e  d e f a u l t s  of t h e  

f  * s t - ~ ~ = e d  Respondent, t he  evidence which has  h i t h e r t o  been 

tenclered i_ll t h e  p r o c e s d i ~ g s  f a i l s  t o  satisf J ne t h s t  case  hzs 

been made o ~ t  f o r  the i q o s i t i o n  02 such p e r s o m l  l i z 3 i l i t y  cn tbe 

said Re s?onder,t a .  The a p g l i c z n t  f o r  plmming permiss ion rras 

-- z e j r o n  Xozias L i - i S z C ,  znd t k s  2nr29 cbish c a r r i e d  ou t  the  

cisvolcgnezt ;;'arks and gur?ortod t o  provide t h e  roads  a ~ d  se rv ice  

f o r  tke e s t z t e  .:;as Eebran Hones L h i t c d ,  and no evidence has 

h i t h e r t o  beer. ~ u t  forward of such c h z r a c t e r  as would e n t i t l e  t h e  



Court t o  impose perso-ml l i a b i l i t y  on the d i r e c t o r s  o r  shcrreholders pp 

of t h s t  conpmy i n  =cscect of t h  deksnl ts  which have been so 
rr;7 

c l e a r l y  es tab l i shed  agaiJlst it .  I r e f r a i n  from d i s~dss in l ;  the 
1 

proceedings as agains t  the sa id  Respondents, as they nay be 

1 
, 

regarded es ha- been f a i r l y  joined ja the a c t i o n  t o  ensure that 

7 
orse r  xxtd~ agains t  the corhpwy vhich they con t ro l  w i l l  be 

1 

c- r r ied  -to e f f e c t ,  but t h a t  i s  the l i m i t  of the l i a b i l i t y  which ' 

at  t h i s  stage of the proceedings, can be imposed upon them. w 

It a g e a r s  t o  me t h z t  the  bes t  outcome the A ~ p l i c a n t  and the T 

other  r e s i d e a t s  on the e s t a t e  can hope f o r  is t&t such 1 

renedic l  works w i l l  be c a r r i e d  out on tho roads and se rv ices  as 
!--I 

w i l l  s a t i s f y  the  requirements of the  l o c a l  au thor i ty  s o  that the 
v 

sa id  roads .md serv ices  w i l l  be taken i n  chzrge bj the  l o c a l  
1 

a x t h o r i t ~ ,  and t h e i r  requitements in t h i s  connectLon have a l recdy 

m 

beea fully ind ica ted  in a l e t t e r  dated the 21st l a y ,  1982, 

1 
addressed by K i l k e n q  County Council, Plvrning Section, t o  the 

7 
-tpplic=ct. I1 inzn~ z e s g ~ c t s ,  these reqairexitents .=>pear t o  na t o  

fzLl s:?lrt 0fYjh2t  the ilpplicant could es tab l i s l l  z g a k r t  the 

first-=zed Respontent as its obl iga t ions  u,?G.e; the p l ~ n ~ r ~ h g  -7 

g s r l i s s i o n  g r m t a d  t o  i t ;  5 o r  resgec ts  they go outs ide the - 
p 1 - i ~  permission requirenents  and include mat te i s  v~hich perhags - 



s!zould have been a d e  the suS j e c t  of spsc ia l  condi t ions but through 

oversizht  o r  f o r  sone other reason no t ' a t  present c l e a r  t o  me, 

vj.;eZe omitted when plnraing _ ~ o r z i s s i o ~  was beiq granted. 

The second, t h i r d  and z'ourth-naned Respondents have already 

indica ted  ir-iorslally t o  t h s  Applicant that they would c o ~ c u r  in u 

arrai iement  whereby ground r e c t s  payable t o  the second-wed 

Resgondent could be accumul~ted  t o  provide a fund out of which the 

necessary works t o  have the e s t a t e  taken Fn charge could be 

f u n c o d ,  and in the  present l e g a l  impasse I m 02 oginion t h a t  the 

Applicant a d  h i s  f ello:*i house- ouners mould be well-zdvised t o  

accede t o  t h i s  zrrangezent iT it is still open t o  them t o  do so. 

I propose t o  make the f olloqr1hg orders  on f o o t  of the  appl icat io  

mhich has been brought by the Applicant. 

(1) A n  order ,  pursumt  t o  Sect ion 27 of the Local Government Act, 

1976, dec lzr ing  t h a t  the first-rimed Respondent hzs f a i l e d  t o  conplg 

a i t i  the  provis ions 02 the pla,ming permission granted t o  it f o r  the 

develogxent 02 th2 l m d s  at  Glendine Heights, Kilkemy, and 

direct-  it t o  c 3 r ~ ; ~  3ut a l l  roced ia l  norks t k t  are necessary to  

brins the roads and serv ices  on the e s t a t e  ug t o  the l e v e l  and 

stafidsrd required by the t e r n s  of thc said ylazming permission 

v ~ i t h i n  skc months from the date  of t h i s  judgnsnt and aczd-- the 



c o s t s  of these  proceedings as a g a i n s t  t he  s a i d  Respondent. 
n 

( 2 )  An order  at tech* alL mr~s due by t he  s econd -med  Respondeat "t 

t o  t h e  f i r s t - n m c d  Respondent, no t  exceed- £50,000 ~JI all ,  the  
7 

sm-e t o  be r e t a i n e d  by th2 second-named Respondent u n t i l  f u r t h e r  

1 

order  these  proceedings, f o r  t h e  purpose of d i scharg ing  the  

f i n a n c i d  l i z b i l i t i e  s of t he  f irst-named Respondent t o  t he  Applicant 
7 

rrr) 

on foo t  of , o r d e r s  made i n  these  proceedings. 

(3 )  An order  t o  be made, sub jec t  t o  t h e  consent of t h e  second, 1 

t h i r d  a d  fomth -nmed  Respondents in these  proceedings being '7 

forthcoxniw, s t ay jng  exacu t ion  on f o o t  of t he  o rde r  r e f e r r e d  t o  a t  , 

go, (1) above c o n d i t i o ~ d  ugon 211 ground r e d s  d u e  o r  t o  becone 
7 

due t o  the s e c o n d - w e d  Respondent under l e a s e s  g ran ted  t o  

r e s i d e n t s  in Glendine Heights beirig accumulated in a fund i n  t h e  
nrl 

j o i n t  runas of t he  Applicant and t h e  third-naned Respondent f o r  

rn 

the  pussore of f inanc ing  t3c  cczryy ig  out  of succh rernedial and 

1 

development works on the e s t a t e  as a r e  needed t o  s a t i s f y  t h e  

requirenen%s of i(ilk51l~V County Council f o r  t he  purpose of h ~ v i n g  - 

the rozds  -ld, s e r v i c e s  on the  szid e s t a t e  takece?l in charge by the  1 

s e i d  l o c a l  a u t k o r i t y ,  on the  b z s i s  t h t  d isbur renen ts  out  o l  t he  - 
s a i d  fund n i l 1  take plnce c n l y  n i t h  the  consent of each of the  said- 

par t ies ,  o r  by order  of t h i s  Couzt and v d l l  be app l i ed  f o r  the  
=T 



purgose of tho sa id  v : ~ r k ~  and thereafter the discharge of cos t s  

gayable by the said iiesponde~3 t o  the Agglicatt OD foo t  of this 
I 

order, zzrl rihen these l i a b i l i t i e s  have been dischzrged the 

obligation t o  accuoulate the cro=C rents  i n  the said joiint f W C  

(4) An order adjourlling the fuzther consideration of the Appl iczn- i ; '~  

claim in these p r o c e e l i ~ s ,  agzhst zI.1 the Respondents, g e ~ s z a l l g ,  

w i t h  l i b e r t y  t o  any p a r t y  t o  apply t o  have the sane re-entered. 




