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Judgment of bk. Justice Lynch delivered the l &day of Au~ust, 19%. 

!pus case concerns the  future life of a child who is a g b l  

and who is h e r e b f t e r  r e f  erred t o  as the c h i l d ,  

The applicants are the  prospective adopting parents of the child 

and are  here-ter collectively referred t o  as the adopting pments 

and individually as the adopting father and the adopting mother 

The respondents are BnBord Uchtala hereiaafter referred t o  as t he  

Board but the real respondents are notice parties, namely the natural 
i 

parents of t h e  child who a r e  hereinafter coLlectively referred t o  as the 

pments and individually as the father and fhe mother respectiveu. 

The proceedings commenced by Special Summons issued on the 

7th Pebruarg, 1984 between the adoptin5 parents as applicants and the Board 



as respondents in  which, i n t e r  a l i a ,  the a d o p t h g  parents  sought a n  order 

pursuant t o  Section 3 of the  Adoption Act 1974 authoriaing the Board t o  

dispense with the consent of the  mother t o  t h e  making of an Adoption Order 

i n  favour of the  adopting parents in respect  of the c h i l d  and giving 

custody of t h e  c h i l d  t o  t h e  adopting parents. The Special  Summons was 

supported by an a f f i d a v i t  sworn j o i n t l y  by the  adopting parents  on the  

3rd February, 1984. 

Subsequently the mother was added as a no t i ce  pa r ty  and a replying 

a f f i d a v i t  was sworn by her on t h e  21st May, 1984. 

The matter came f o r  hearing on o r a l  evidence before me on 

Wednesday and Thursday, t h e  6 th  and 7 t h  June, 1984. OnThursday t h e  

7th  June, 1984 I added the  f a t h e r  as a no t i ce  party on h i s  consent given 

by Counsel and S o l i c i t o r  ins t ruc ted  by the mother i n  these  proceedings 

who a r e  a l s o  ins t ruc ted  by the  f a t h e r  and by consent I dispensed with the 

service of any documents on or  by him. On the seme day I added An tArd- 

Chlarai theoir  as a no t i ce  per ty  and made an order prohibi t ing  b h  from 

re-register ing the  b i r t h  of the  chi ld  pending the  outcome of these 

proceedings and u n t i l  f u r t h e r  order. 

The o r z l  evidence concluded on the 7th  June, 1984 and I heard l e g a l  

submissions from Counsel f o r  t he  p a r t i e s  on t h e  1 2 t h  July, 1984. 
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The Facts  

The c h i l d  was born on the 25th September, 1982. It was cared f o r  

by t h e  mother f o r  one week dur-g her s t a y  in  t h e  Hursing Home and was 

then placed wi th  f o s t e r  parents  with.whom i t  remained f o r  j u s t  shor t  of 

three  months. 

On the 22nd December, 1982 the c h i l d  was placed f o r  adoption with the 

adopting parents  and b s  been with them ever s ince  and they appl ied t o  

adopt the c h i l d  in Bebruary, 1983. 

The adopting f a t h e r  m s  born in 1955. The adopting mother was 

born i n  1951, The adopting parents  married i n  1977. It t ranspi red  

t h a t  the adopting pa ren t s  were uneble t o  have ch i ld ren  of thefr  o m  

and accordingly they decided t o  adopt a c h i l d  o r  children. 

They first adopted a boy who had been born in  1981. The boy was 

placed with them f o r  adopt ion in the month of Jane 1981 and an Adoption 

Order was duly made the rea f t e r .  This  adoption has been w e n t *  

successful  and s ince  t h e  c b i l d  has joined the  home of the  adopting parents  

in December 1982 she and the  boy have become as s i s t e r  andbrother) the 

ch i ldren  of the  adopting parents. 

No i s s u e  was r a i s e d  e i t h e r  i n  t he  p leadUgs ,af f idavi ta  o r  i n  the  course 

of t h e  o r a l  evidence before me as t o  the  s u i t a b i l i t y  of the adopting 



parents  t o  adopt the c h i l d  end it i s  manifest t h a t  they a r e  of exce l len t  

charac ter  and d i s p o s i t i o n  and su i t ab le  t o  adopt the ch i ld ,  As no i s sue  

was raised as t o  t h e i r  s u i t a b i l i t y  it is not necessary f o r  me t o  review 

the evidence which e s t a b l i s h e s  t h e i r  .&ny a t t r i b u t e s  t h a t  qua l i fy  them 

t o  be adopting parents .  

The Endorsement of C l a i m  on the Special  Summons inc ludes  a claim 

f o r  a dec lara t ion  t h a t  the mother has abandoned her r i g h t s  t o  the  child, 

It seems t o  me t h a t  this claim i n f e r e n t i a l l y  questions t h e  s u i t a b i l i t y  

o r  f i t n e s s  of the mother to  have custody of and/or to  r e a r  the  chi ld .  

It i s  therefore  necessary t o  consider t h e  mother and her circumstances 

in  somewhat g r e a t e r  d e t a i l  than w a s  necessary in the  case of the  adopting 

parents.  

The mother w a s  born in 1941, Her f a t h e r  was a bank o f f i c i a l  and the 

family comprising her  f a t h e r  and mother, herse l f  being the  e l d e s t  child, 

and two bro thers  l i v e d  i n  a provinc ia l  t o m ,  The mother w a s  educated t o  

leaving c e r t i f i c a t e  s tandard in a convent boarding school and the rea f t e r  

pursued t a d  l e v e l  education f o r  t h r e e  years but did not obta in  a degree, 

Her s tudent  l i f e  ended about 1963 and she was then  intending t o  seek 

employment when her  mother became se r ious ly  ill. As a r e s u l t  the mother 

had to stag at home t o  look a f t e r  her mother and thu$ l o s t  t h e  opportunity 
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of g e t t i n g  paid employment. 

A t  the same time her  f a t h e r  was suf fer ing  from a hear t  condi t ion 

from which he died suddenly i n  1976. Her mother died in the summer of 

1981 whereupon the mother beceme the absolu te  owner of the  house i n  

which she had been l i v i n g  with her pa ren t s  s ince In o r  about 196.2, 

her  two bro thers  having long s ince  married and gone t o  l i v e  elsewhere, 

I n  add i t ion  t o  the house the  mother w a s  also l e f t  by hex pa ren t s  

e u f f i c i e n t  means t o  enable her t o  l i v e  comfortably and &I add i t ion  

t o  support,  r e a r  and educate the  ch i ld ,  

The mother had h o r n  the  f a the r  f o r  some years  before her mother 

died. Subsequent t o  t he  dea th  of her mother the  mother became int imate 

with the  f a t h e r  b l a t e  1981 and became pregnant by him wi th  the  ch i ld  

in December, 1981. 

Both during t h e  pregnancy and t h e r e a f t e r  the mother wished t o  keep 

and r e a r  the  c h i l d  he r se l f  but she decided aga ins t  doing so f o r  the sake 

of the  ch i ld  having knowledge of cases  where young i l l e g i t i m a t e  ch i ldren  

being reared  by t h e i r  unmarried mothers had been t r e a t e d  c r u e l l y  by tho 

soc ie ty  i n  which she  lived. Accordingly she placed the ch i ld  in 

fosterage on leaving t h e  nursing home: she consented to  i t s  placement 

f o r  adoption in  December, 1982: and she consented ti i t s  adoption i n  



February, 1983. The mother u l t imate ly  withdrew her consent t o  the 

adoption of the  c h i l d  in correspondence and discussions with tfie Board andwi% a d  

worker employed by t h e  Adoption Society between December 1983 and 

Pebruery 1984. 

The mother re fused  an of fe r  of marriage by the  f a t h e r  during her 

pregnancy because she d i d  not  want t o  marry a t  a time when the  f a t h e r  might 

marry her more because of t h e  pregnancy and t h e  pending b i r t h  of the  ch i ld  

than because of a r e a l  wish t o  merrghgfor  herself .  The mother and the 

f a t h e r  continued t o  a s soc ia t e  and she became pregnant by him again in 

February, 1984 of a c h i l d  which i s  expected in October, 1984. The mother 

and the  f a t h e r  in te rmarr ied  on the  26th day of W c h ,  1984. 

A conf l ic t  e rose  on the evidence of Dr.  Paul McQuaid on the  one 

hand and of Mrs. Anne Murphy, s o c i a l  worker and -He. Marie Louise Colbert, 

sen ior  s o c i a l  worker,on t h e  other  hand as  t o  the  s t a b i l i t y  of the  mother's 

character .  Having heard not  only the  evidence of these  three  witnesses 

but  a l s o  of the mother herself  I a m  qu i t e  s a t i s f i e d  that the  mother is  of 

s t a b l e  character  and sound common sense. She i s  an i n t e l l i g e n t  and 

a f f e c t i v e  person and inso fa r  as she was uncertain a t  times as t o  what she 

should do in r e l a t i o n  t o  t h e  ch i ld  t h i s  was due t o  the c o n f l i c t  between 

her  longing t o  keep and r e z r  the ch i ld  herse l f  and her be l i e f  that 
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adoption r a t h e r  than being reared i n  a one parent  family would be b e s t  f o r  

t h e  ch i ld  i n  the  s o c i a l  climate i n  which she l ived.  

I a m  s a t i s f i e d  t h a t  t h e  mother never abandoned o r  deser ted the 

c h i l d  o r  abandoned her  r i g h t s  t o  the  c h i l d  and t h a t  she is a f i t  person 

t o  have custody of and t o  r e a r  t h e  chi ld .  

The f a t h e r  w a s  born in 1926. He was previously married and has 

four  grown up children, all of whom a r e  s e l f  supporting. H i s  f i r s t  

wife died in  1979 a f t e r  an i l l n e s s  of some t e n  years  dura t ion  during which 

time t h e  f a t h e r  looked a f t e r  his wife and four  children. He i s  a 

s e l f  employed man of s t a b l e  charac ter  and sound -common sense. He 

always aclmorladged t h a t  he was the f a t h e r  of the  c h i l d  and he' is a 

fit person t o  have custody of and t o  r e a r  the  chi ld .  

A t  t he  t i n e  of t h e i r  marriage on t h e  26th of March, 1984 n e i t h e r  the 

f a t h e r  nor  the  mother was aware of the  provis ions as t o  r e - r eg i s t r a t ion  

of the  b i r t h  of the  c h i l d  in t h e  Legitimacy Act 1931 o r  t h e  Adoption 

Act 1964. Having been advised as t o  these  provis ions they appl ied to  

r e - r eg i s t e r  t h e  b i r t h  on the  6 th  of June, 1984 s h o r t l y  before the  

commencement of t h e  hearin& before me as a r e s u l t  of which I made t h e  

order  a l ready re fe r red  t o  prohib i t ing  the  r e - r eg i s t r a t ion  of the b i r t h  
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pending the determination of these proceedhgs. 

The Law 

In the course of submissions by Counsel on behalf of the parties I 

was referred to Articles 40, 41 and 42 of the Constitution, to the 

Adoption Acts 1952 to 1976 and to the following decisions of the Superior 

Courts: 

In re: OtBrien an infant (1954) 1 . R .  1 

Ryan -v- Attorney General (1965) 1 . R .  294 

In re: J o  an infant (1966) 1 . R .  295 

Qhe State (Hicolaou) -v- An Bord Uchtala (1966) 1 .R.  567 

M. and M. -v- An Bord Uchtala and Attorney General (1977) 1 . R .  287 

S. -v- Eastern Health Board, -lay P. 28th February, 1979 

G. -v- An Bord Uchtala & Ors . (1980) I.R. 32 

Mulhall -v- Haren (1981) 1 . R .  364 

McC -v- An Bord Uchtala (1982) ILRM 159 

McF -v- An Bord Uchtala (1983) ILREd 228, and 

2f.B. and T.B. -v- Iln Bord Uchtalg EdclVilliarn J. 13th February, 1983 

Prior to the enactment of section 3 of the Adoption Act 1974 the 
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a a t u r a l  mother of a n  i l l e g i t i m a t e  c h i l d  had an absolu te  r i g h t  to  re fu-  ,e or 

withdraw her consent t o  the  adoption of her c h i l d  whereupon no Adoption 

Order could be made. It was submitted on behalf of  t he  parents  t h z t  the  

problem which s e c t i o n  3 of t h e  Adoption Act 1974 w a s  d e s i p e d  t o  remedy 

was t he  s i t u a t i o n  which arose  where the  n a t u r a l  mother would n e i t h e r  

consent t o  the  adoption of her ch i ld  nor  undertake the task of r ea r ing  the 

c h i l d  herse l f , thus  leaving  her ch i ld  and the  prospective adopters in a 

very unsa t i s f ac to ry  s i t u a t i o n .  It may be t h a t  the foregoing was t he  

main problem motivating t h e  enzctlnent of sec t ion  3 of t h e  Adoption Act 

1974 but  the  s e c t i o n  as enacted has a wider appl icat ion.  Nevertheless 

the sec t ion  must be read  cons is ten t ly  wi th  t h e  continuing r i g h t  of a 

n a t u r a l  mother t o  r e fuse  o r  w i t h d r ~ w  her consent t o  t h e  adoption of her 

ch i ld  without such r e f u s a l  o r  withdrawal being l i a b l e  t o  be automatically 

averridden by a n  order  of the  Court under t h e  sec t ion  should the 

prospect ive adopters  apply f o r  such a n  order. Sect ion 3 of t h e  

Adoption Act 1974 does not  purport  t o  r e p e a l  or  abo l i sh  t h e  n a t u r a l  

mother's r i g h t  t o  r e fuse  or  ~vithdraiv her consent t o  the  adoption of her 

c h i l d  and indeed t h a t  r i g h t  has been r e i t e r a t e d  i n  sec t ion  3 (1)  ( c )  ( i )  of 

the  Adoption Act 1976. 
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The Court must therefore  respec t  a n a t u r a l  mother's r i g h t  t o  refuse 

o r  withdraw her  consent t o  the  adoption of her ch i ld  and should only 

o v e r r i d e  such r e f u s a l  o r  withdrawal where the  p a r t i c u l a r  aircumstances of 

the  case make it c l e a r  t h a t  it  is  necessary f o r  the  welfare o r .  in the  

b e s t  i n t e r e s t s  of h e r  ch i ld  t o  do so. I n  this case i t  is not c l e a r  t h a t  

i t  i s  necessary f o r  t h e  welfare o r  i n  the  bea t  i n t e r e s t s  of t h e  c h i l d  t o  

o v e r r i d e  the  mother's withdrawal of her  consent t o  t h e  adoption where 

t h e r e  now e x i s t s  a s t a b l e  and prosperous home avai lab le  t o  the c h i l d  with 

the  parents.  O r  t o  quote from the  judgment of Finlay P. in G. -v- An Bord 

Uchtala a t  page 49 of t h e  report:. 

M I  a m  c l e a r l y  s a t i s f i e d  on the evidence before me t h a t  t h e  welfare 

of this c h i l d  does not in any sense overwhelm-fngly requi re  that she 

should remain i n  t h e  custody of her present  custodians and n o t  be 

returned t o  t h e  custody of her mother." 

Furthermorqthere can be no doubt but thzt t h e  c h i l d  has been 

leg i t imeted  by t h e  marriage of the parents  and that these th ree  persons 

now cons t i tu t e  a family within the  meaning of t h z t  term a s  used in 

A r t i c l e s  41 and 42 of the  Const i tut ion.  See i n  re :  J. an infant above. 

Were i t  not  f o r  my order  prohibiting , the  r e - r eg i s t r a t ion  of the 



b i r t h  of the c h i l d  such r e - reg i s t r a t ion  would probably have been effected 

by now i n  which event the  ch i ld  would no longer be capable of b e h g  

adopted. A s  r e - r e g i s t r a t i o n  has not i n  f a c t  been completed by v i r t u e  of 

my order  the  c h i l d  remaws capable of being adopted but  i n  considering 

whether t o  make an order  under sec t ion  3 of the  Adoption Act 1974 the  

Court must bear in mind the  provis ions of A r t i c l e s  4 1  and 42 of the  

Const i tut ion,  

The law of this S t a t e  made no provis ion whatever f o r  the  adoption of 

ch i ldren  u n t i l  t h e  enactment of the Adoption Act 1952. Adoption i s  

therefore  the  c rea tu re  of s t a t u t e  and e x i s t s  only b s o f a r  as .the: 

s t a t u t e s  and of course t h e  Const i tut ion provide f o r  and permi t - f t .  

Sect ion 10 of the  Adoption Act; 1952 provideg i n t e r  alia, that an Adoption 

Order s h a l l  no t  be made unless  the  ch i ld  i s  i l l e g i t i m a t e  o r  an orphan, 

By v i r t u e  of this s e c t i o n  once a c h i l d  was legi t imated under the  provisions 

of the Legitimacy Act 1931 by the subsequent marriage of i t s  parents  i t  

became incapable of adoption, See in re :  J. an i n f a n t  and Id. and Me -v- 

A n  Bord Uchtala & O r s .  above. 

Sect ion 2 of the Adoption Act 1964 a l t e r e d  t h i s  s i t u a t i o n  where the 

b i r t h  of the  i l l e g i t i m a t e  ch i ld  had not  been re- regis te red  notwithstanding; 
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the  subsequent marriage of its parents.  Such f a i l u r e  t o  r e - r eg i s t e r ,  

a p a r t  from ignorance of the  s t a t u t o r y  provis ions a s  t o  re - reg is t ra t ion ,  

would probably a r i s e  most o f t en  where the  f a t h e r  d id  not  acknowledge h i s  

p a t e r n i t y  o r  even though a c k n o ~ l e d g i n ' ~  his pa te rn i ty  d id  not  wish t o  

accept  r e s p o n s i b i l i t y  f o r  rear ing  his chi ld.  Neither of these 

- 
s i t u a t i ~ ~ a r i s e s  i n  t h i s  case. 

Sect ion 2 (1) of the Adoption Act 1964 concludes with the  proviso 

"that the  f a t h e r  of t h e  c h i l d  g ives  his consent t o  the making of an 

Adoption Order o r  such consent i s  dispensed with in 8ccordance with 

sec t ion  14  of the  P r i n c i p a l  Act." By t h e  i n t e r a c t i o n  of this proviso 

and sebt ion  3 of the  Adoption Act 1974 the  consent of t h e  f a t h e r  t o  the  

adoption of t h e  c h i l d  may be dispensed wi th  by t h e  Court i f  the  f a t h e r  

agreed t o  the p lac ing  of the  c h i l d  f o r  adoption. 

The onus therefore l i e s  on t h e  adopting parents  t o  prove t h a t  the  

f a t h e r  agreed t o  the  p lac ing  of the  c h i l d  f o r  adoption before they can 

invoke the  j u r i s d i c t i o n  conferred on the  Court by sec t ion  3 of the  

Adoption Act 1974. The adopting parents  case on this i s sue  i s  t h e t  the 

f a t h e r ' s  egreement t o  the  placing of the  c h i l d  f o r  adoption should be 

implied from the circumstances of the case. It i s  not  suggested t h a t  the 
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f a t h e r  consented t o  the  a c t u a l  adoption of the ch i ld  as d i s t i n c t  from 

agreeing t o  the  p lac ing  of the ch i ld  f o r  adoption. 

The adopting parents  case is thet the  f a the r  acquiesced in the  

placing of the  c h i l d  f o r  adoption by ' the mother and that i t  should 

therefore be i n f e r r e d  that he agreed t o  the  placing of the  ch i ld  f o r  

adoption. However, the f a the r  had no power t o  prevent the  mother from 

placing the c h i l d  f o r  adoption when she did so. See the S t a t e  (IYicolaou) 

-v- An Bord Uchtala above. ISevertheless,even though the  f a t h e r  had no 

poner t o  prevent the mother from placing the  chi ld  f o r  adoption,the 

adopting parents  c o r r e c t l y  submit t h a t  the  f a t h e r  could pos i t ive ly  agree 

t o  the  placing of t h e  c h i l d  f o r  adoption. The Court should no t  however 

i n f e r  such an agreement on t h e  par t  of the  f a t h e r  from acquiescence la the 

mother's decis ion t o  place the  ch i ld  f o r  adoption when he had no power to  

prevent such p lac ing  by her as r e a d i l y  as i t  might otherwise draw such 

inference i f  the  f a t h e r  had poner t o  prevent such placing of the child 

f o r  adoption. 

I do not think t h a t  the  f a c t s  of this case j u s t i f y  a n  inference thet 

the f a the r  agreed t o  the  placing of the  c h i l d  f o r  adoption within the 

meaning of t h a t  term as used in sec t ion  3 (1)  of the Adoption Act 1974. 



It follows t h a t  the  powers conferred on the  Court by sec t ion  3 (2) of the 

Adoption Act 1974 do not a r i s e  in t h i s  case f o r  want of the  conditions 

precedent t o  such powers as conteined in sec t ion  3 (1)  of t h z t  Act, 

The only proceedings before me a r e  those e n t i t l e d  as above in which 

the  primary r e l i e f  sought by the  adopting parents  was an order  under 

. -. 
sec t ion  3 of the  Adoption Act 1974. It follows from the  foregoing 

judgment t h a t  I must refuse the order  sought t o  au thor ise  the BO-d t o  

dispense with the  consent of the parents  t o  the  making of an Adoption 

Order i n  respec t  of t h e  ch i ld  and t h a t  I must a l s o  r e fuse  t h e  order  sought 

grant ing custody of t h e  c h i l d  t o  the  adopting parents.  I am informed 

t h a t  o the r  proceedings have been i n s t i t u t e d  claiming general  custody of the 

c h i l d  and I assume that these proceedings have been i s sued  on behalf of 

the parents.  It i s  unfortunate that these proceedings were not  ready to  

come before me f o r  t r ia l  concurrently with the  present  proceedings so as 

t o  achieve f i n a l i t y  i n  the  matter.  It is most undesirable t h a t  t he re  

should be any f u r t h e r  s ign i f i can t  delay i n  determining what should be the  

fu tu re  f o r  the ch i ld .  The p a r t i e s  indica ted  a t  the  ou t se t  t h a t  this 

case may wel l  go on appeal  t o  the Supreme Court no matter which may I 

decided it bu t  even if thet i s  so i t  seems t o  me very des i rab le  t h a t  the 

p a r t i e s  should endeavour t o  arrange that the  c h i l d  be introduced t o  the 



parents  through t h e  Adoption Society whi l s t  preserv-g anonymity as 

between the adopting parents  and the  parents.  I would hope t h a t  some 

such arrangement might be worked out between t h e  p a r t i e s  and t h e i r  l e g a l  

advisers .  

The case i s  one where i t  was of course completely proper f o r  t h e  

adopting parents  t o  b r ing  the  proceedings and I accordingly c e r t i f y  t o  

t h i s  e f f e c t  and t h a t  it  i s  a case i n  which the Attorney General's seheme 

providing f o r  costa should operate. 
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