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Xpplicen t 

Respondent 

Judment  of  M r .  J u s t i c e  Franc i s  F u r ~ h p  delivered the  28th dav of May 1984 

This  i s  an application brought mder Section 9 of the Vendor. and 

Purchaser Act 1874 f o r  the d e t e n i n a t i o n  by the Court of the question 

~ h e t h e r  a con t rac t  f o r  s a l e  detcd the 26t'n day of Jenuary, 1982 and 

expressed t o  be made between Gregory Ec&n-bridge ( the  appl icant)  on the 

one pe r t  and Robert J. Domes ( i n  t m s t )  of the o the r  p a r t  ha s been duly 

rescinded o r  terminated. 

That question (and o the r  subsidizry  i s sues )  a r i s e  i n  c i r c m s t a n c e s  of 

.- -- -, 
such complexity of f a c t  end such conf l i c t  of t e s t i ~ o n y  a s  n&e i t  extremely 

'I unfortuoete t h a t  the  c la t ter  was not  l i t i g a t e d  by Esans of plenary proceedings 
P 
i 

! -. 
end with the bonof i t  of d e t a i l e d  pleeCings; adequote p o r t i c u l e x  and 1 
perhaps discovery of d o c u e n t s  by both p=t ies .  Whilst i t  can be 

appreciated t h a t  t h e  p e r t i e s  - d b p a r t i c u l z r  the app l i can t  - would be 

I m anxious t o  adopt a p r o c e d u ~  which V C Z ~ C  'E =ore expdi t5ous  t h a  a 

i 
i 
I p l e n e r j  hearing the  f a c t  rezelns  t h a t  i t  i s  d i f f i c u l t  t o  envisago pzoceedings 

rn t 
l e s s  appropr ia te  t o  be d e a l t  y i t h  by wn? of s w c i e l  s m o n o  than those wiiic'?. : 

I 



i a r o s e  i n  the  p re sen t  matter .  

I 
"1 

The f a c t s  of t h e  ma t t e r  a r e  e s  fol lows.  

cq 
By the  c ~ e e r e n :  d n t e l  the 2 6 t h  January. 1982 the  n p p l i c m t  agreed t o  

3 
1 s e l l  t o  ilr .  Dounes c e r t e i n  p r e d s e s  at. 25 Lennox St reecS,  Dubl in , for  the f 

r*l 

sum o f  X%.C00. A d e g s i t  of 29,000 h r s  w i d  and the  c l o s i n g  d a t e  was 
m7 

f i xed  f o r  the  1 4 t h  ~ p r i l :  1982. 

f 1 
The s p e c i a l  c o n l i t i o n s  of s a l e  p r o d d e ?  f o r  the c o r n e n c e a ~ a t  o f  t h e  

. r n  
t i t l e  ui: t h  a  l e a s e  da ted  the 10 th  :tur33t ,1859 and the  purchnser  h-3 

f i xed  wi th  n o t i c e  of e n u - b r  of t!ccu~eats r e f e r i e d  t o  i n  the  first p a r t  of  q .  

the schedule t o  t h e  con t r ac t .  A ?In- ,mexed  t~ the  c o ~ t r a c t  shoved 2 

I 

1 right-of-vny i n  f avour  o f  ?art o r  tin p ren i s s s  end t o  the  r e c r  th s reo f .  

T 

The bod-J of the p r in t ed  l o x  eT c c l t r c c t ,  xhich - a s  i n  t h e  f o r .  provided :I - -. m by the Incorporated Law Sociot? of I r e l a d .  contsined the  u s 3 a l  c l ause  

'1 i n  r e l a t ion  t o  planning p s m i s s i o n  i n  fo l lowing  t e rns :  rm 

1 "17 (2) Unless t h e  spec iz?  cozd i t i ons  conta in  a pmviiisic2 t~ the  

I m 

co3 t r a ry ,  t he  ven8or v a r r a t s  planning p e m i s s i o n  

0 

has' been obtained f o r  en3 d e ~ e i o c l e c t  ( o t h e r  t h m  exeapted 

d e v e l o ~ n o n t  es de f ines  i n  the  s e i d  Act of 1963 o r  aoy 
m7 

acenZncnt thereof o r  nn; s t a t u t o ~  ins t rument  -ode thereunder m 

o r  developen:  of t r i f l i ~ g  a a t e r i a l i ~ , ~ )  t h a t  hos ta?ce3 place ' 
m 



#l 
on t h e  propcrty 'sincr!  t:?c 1st O c t o b r ,  1964". 

Xr. Domes was end is  a s o l i c i t c ~  c2: r -yi~~ on Trac t i ce  under the s t y l e  

" R . A .  Domes & Co" of 120 ?eab:oke RoaC, Dc31in 4. I n  addi t ion 39 was by 

coincidence a long  s t and ing  f r i end  of %'la a p p l i c u t ,  X r .  HcCanbridge. 

l legot ie t ions  f o r  th5 s a l e  of the F e a i s e s  i n  .question begell s h o r t l y  

before the date of tho con tmc  t. The c- l icent  belicvcd t h n t  thc 
1 

I 

negot ia t ions  may have c o n t i n u ~ d  f o r  a ~er;:od i n  excess of a week whereas the ,. . 

defendznt end h i s  hitzlesses gave eridence t o  t h e  e f f e c t  t h t  the  mat ter  ws 

completed ia sone t-60 o r  t h x e  days f ron the t i n e  k-hen negot ia t ions  

c o ~ e n c e d .  In any even: i t  i s  cornon ccse t h t  the  e p ? l i c a r t  vas a x i o u s  
i 

t o  s e l l :  t h a t  his v i e m  ;-ere c o l v ~ z e l  by t h e  f e c t  tb2k the  & 6 ~ e t  was the2 

4 

s h o r t l y  t o  be announced a26 t h a t  f?e K;,skgd t o  discose of h i s  inte=.est i~ 

the  property bsf ore t h a t  event occurre2. - d 
4 

A s  appears from, t h e  contract  Yr. D o M ~ ~  ?u.rchased t r u s t n .  It 

suSsequently a p ~ e r e d  t h z t  the  t e n e f i c i a r ~  ves Brian Xinkers,  the respondent - - 

i n  the p r o c e e d i n ~ s .  Eonstheless i t  was c l e a r  f ron t h e  evidence tb-t 

Mr. Downes re ta ined  a s u b s t a n t i n l  benef ic ia l  i n t e r e s t  i n  t h e  t ransact ion.  

Indeed i t  would appear t h e t  h i s  f izeccCzl co~z i t rnez t  xcs =ore s c 3 s t z ~ t i a l  

t:mn t h a t  of X r .  Winters.  :Coreover; :.'r. Do---ncs thro-qh h i s  f i x  acted 

i n  connection ui: t h  t h e  t ransact icr .  k.:?rlt:?er on behalf cf I.!=. D o z e s  o r  

Mr. Winters (sone t i n e s  toge thc r  r e fe r red  t o  es the hrchcse-d ' )  f r o =  the  



commencement of n e g o t i a t i o n s  through t h e  s i g n i n g  of t he  c o n t r a c t  up t o  and 

. . 

i nc lud ing  t h e  r a i s i n 6  of r e q u i s i t i o n s  a l  u n t i l  the  2nd Septembert 1982 

when Nessrs  Tom Duffy and Co.,'?olicitors.infor?od the  S o l i c i t o r s  on behalf 

of the a p p l i c a n t  t h a t  they  had been i n s t r u c t e d  on behalf  of t h e  respondent. 

H r .  Winters. 

1 

The c r u c i a l  i s s u e  of f a c t  i n  t h i s  c a t t e r  i s  what r ep resen ta t ions  rere 

nude, m d  whet under takings  ( i f  en?) sere given by t h e  nppliccl l t  i n  

r e l a t i o n  t o  p l rnning  pe l -~ i s s i c r sg ran ted  i n  r e s p c t  of the  proper ty  f o r  s a l e  

and/or the  nature end du ra t ion  of the  ;IS.= made by the  app l i can t  of  t h e  

premises. K r .  &Cambridge FZS adarzmt fkt he represented  i n  the  course  

of  n e g o t i e t i o n s  t h a t  :be o-ly plaz2ing p e n i s s i o n  a t t a c h i n g  t o  the  premises 

was one da ted  t h e  1 6 t h  S e p t e n b r .  1964 ? e m i t t i n g  :he sane t o  be used as  a 

- " 1 
s t o r e .  He denied t h z t  he rep-esented Kqat any o t h e r  permission had been 

sought o r  gren t ed  . F h e t  he d i d  s a g  was t h r t  s l n c e  the  month of September 

1978 t h a t  the  p r e e i s e s  had been used as  a f u r n i t u r e  c s s e r b l y  p l en t  bu t  t h a t  

he never  represented  t h a t  any such u s e r  hsd e x i s t e d  before 1964. 
. . pl. 

M r .  ElcCambridge w a s  c l e a r  i n  h i s  evidence give? i n  Court and i n  the  a f f i d a c i t  

sworn by him t h a t  he had na3e no r ep resen te t ions  and pi7ea no - a r n r . t i e s  

I - i n  respec t  of p l a sn inc  p e m i s 3 i o n .  Ir. 35s ~ * Z i d a ~ i t  r t d  ic ev idence  

v 



given under c r o s s - e x a h a t i o n  Er. XcCznbridge e ~ p h a t i c a l l y  denied 

t h a t  he had r e p r e s e n t e d  the: t h e  p-operty for s a l e  had been used 

p r i o r  t o  1964 as a f a c t o r y .  Be r r i l t a i n e d ,  a s  d i d  :&. L i m  Xuqhy, 
I 

t h a t  Kessrs  Pl in ters  a d  Domes h d  discussed  r slumber of p o s s i b l e  

u s e s  of t h e  prerzises i n c l u d i n g  use 2s a b i l l i e r c ?  !?a11 a56 as a c a r  

1 

showooms. Llr. BcC=bridge s z g s  t h a t  i t  was h i s  b e l i e f  end 
I - 

unders tanding thet t h e  purchase rs  in tended t o  s p p l y  f o r  p lanning 

permission t o  use  t h e  premises  f o r  w3ate ier  purposes  theg u l t i m e t e l y  

4 decided upon. The evidence on b e h i 2  o i  th2  gurchase rs  can be r" t 
I ! 

.i s m r i s e d  by quo t ing  t h e  f h a l  p=og=apb from t h e  e f i i d a v l t  of 

Pq j 
b z .  . . Domes which i s  i n  tke f ollo?.5ng t e r=s : -  

"As f a r  as I zm concerned m d  I m i n  no dortbt t h t  I a a s  

=or red  that e s t a t u t o r y  d e ~ l ~ z t i o n  a o c l d  5 e  provided by 

the  vendor t h a t  t h e  p r o p e r t y  kc! been use6 es e f u z n i t u r e  

f z c t o r y ,  s t o r e ,  o f f i c e s ,  s % ~ ~ ~ o o : . s  a d  c e h t e n e n c e  dep?( 

p r i o r  t o  the I s t  October 1364." - 
It was argued by *he p u r c h ~ s e r s  ziqd b3 Counsel on theFr  bshalC 

t h a t  i t  was inprobab le  i n  t h e  extreme 2 a ~ y  person would e n t e r  

i n t o  t h i s  t r z n s a c t i o n ,  3-12: is l o  soy,  t o  prcchmse end 6e~:a'fi- o r o ~ e r $ g  --"-- - - 

if h i  c i n v e s t o e n t  v:1s de?dlc!o:: 19s:: s e c ~ z i ~ g  z ~ ~ ~ z o ~ z l a t e  

pla.n!:iq p e r r i s s i o n s  a f t e r  he  5od co=L:trd hi.seli Z i ~ a r . c l a l l y  t o  



b o t h  t h e  purchase and t h e  developae=t. a i l s t  I ~ o u l d  r e a d i l y  accep t  
m 

t h a t  most deve lopers  mould t&e s t e p s  t o  szfeguard the i r  i cves toen t  

from the s e r i o u s  consequences which ni&\t I l o v ~  from an a h e r s e  d h i m  m E 

p l e n n i r y  a p p l i c a t i o n  I have, i n  f a c t ,  no h e s i t z t i o n  i n  p r e f e r r i x  t h e  

evidence g iven  by Mr. EcCmbridge t o  t h a t  of e i t h e r  Ez. Do~\zes oz 

1 

Ps. Writers .  .- 

I n  f a c t  t h e  purchasers  t.ne given possessior.  of  the  p r e n i s e s  

i ~ 2 e d i a t e l y  a f t e r  s i g n i n g  the  c o n t r a c t  f o r  s a l o .  A c o n t r z c t o r  m z s  

e ~ l o y e d  &most a t  once t o  renovzte  and r e s t o r e  t h e  p ren i ses .  The 

c o s t  ,of these  mcr t s  mas e s t i m t e d  a t  f33,000 by t h e  respozdent I s  

I 

z i t o e s s e s .  K i t m  v:eeks of the  execx t ion  of t h e  c o n t r a c t  f o r  s a l e  

3r .  { i n t e r s  rtas n e g o t i a t i n g  w i t h  i n t e n d i r a  sub-purc:=sers f o r  t h e  
.-. 

re - sa le  02 t h e  developed preziises. Tnere c a m o t  be any doubt a t  

0 

a11 b u t  tha t  zt  t h a t  s t a g e  a-%- q:estLons r s l e t h g  t o  p l z n n k g  perzl iss ioa  - 

o r  any assurances  given wi th  regzrd t h e r e t o  would heve beea m t t e r s  m 

of i z n e d i a t e  concern t o  t h e  puzchssers.  !The f a c t  of t h e  mat ter  is  
m 

t h a t  r e q u i s i t i o n s  on t i t l e  mere appz=ently r z i s e d  by i,iessrs 3.I. b - i . 3 9 ~  

& Co. on t h e  1 1 t h  Februor? 7?82 a=& r e a l i e d  t o  by the  s o l l c f t o r s  on 

be3alf of t h e  veadsrs  03 t h e  5 t h  A a r i l  1982. If  t 5 e  a p p l i c z n t  had 

gi-fen a n  u n d e r t a k h g  t h a t  he voulC provide a s t a t x t o r y  d e c l a r a t i o a  *th 



regard  t o  tho u s e r  of t h e  premises f o r  e p z r t i c u l e r  pur?ose over a 

2 0  yes r  pe r iod  l e s s  ti.lan t h r e e  ~ 0 2 t h ~  e a r l i s r ,  i t  is  amazing t h a t  

ti..& d e c l a r a t i o n  w a s  n o t  s p e c i f i c a l l y  z e f e r r e d  t o  ;i3 t h e  r e q u i s i t i o n .  

In f a c t ,  t h e  purc:hser  d i d  no t  p r s u e  f u r t h e r  t h e  ~ a t t e r s  r z l s e d  ia 

t h e  r e q u i s i t f o n s  on t i t l e  excep t  t o  t h e  e x t e n t  t k t  in z l e t t e r  of 

> 
t h e  21st  A p r i l  7962 they sought cop ies  of t k e  p l a 5 a . g  -per=issions 

i n  ex i s tence  r e l a t i n g  t o  t h e  proper ty .  The p l a r - ~ i a g  permiss ions  were, 

i n  f z c t  , f  ora=cied t o  tho s o l i c i t o r s  on be5al.f of t h e  purchsse rs  on 

the  25th A p r i l  1382. ' -. This  ves tko p e m i s s i o a .  d a t e d  t h e  1 s t  

Septezber 1964 e??roving t h e  cozs t rcck ion  of t h e  p z a a i s e s  i? 

p6m 

- . accordance x i t h  t h e  ?lass l o d ~ e d  on t h e  10 th  X u g ~ s t  1964 f o r  use as 

F 
I ' . a  s t o r e .  

- 

I"" I n  h i s  a f f  i d z v i t  !.!=. K i n t e r s  ( a t  p m s g r z p h  13) swore t h a t  t h e  

I 
L e t t e z  of the  2 7 t h  A p r i l  1982 a-d the p e r n i s s i o n  . enc losed  tke rcmi th  

-. 
w s ,  as he s z i d ,  "the f i r s t  I he:; of zny p l ~ ~ ~ . i = g  poblems".  Thzt 

s t a t e c e n t  is  wholly i ~ c o r s i s t e n t  c i k h  the  evidence ~'r.ic:i :,k. Winters 

himself gave i n  r e l a t i o c  t o  the  ?:o=?t 6evelopzleat of t h e  pzoperty 

and t h e  pzokle=s which eaas e ~ c z i e ~ c i w  i n  n c g o t i s t i c g  the 0 2 % ~ - d  

s a l e  of the  p r o p e r t y ,  h-ving rngzrd :O ?lzr,?i-x p c r z i s s i o n  &i f f  i c u l t i e t .  

i?or.rever, i t  i s  even noro dra--3tlcall; i n  c o n f l i c t  wi th  t h e  f a c t  t h a t  



I : m Corporation f o r  a ck.w&e of use f r o n  s t o r a g e  t o  r e t e i l  arc? f o r  t h e  

I 
r e t e n t i o n  of f i r s t  f l o o r  o f f i c e s  on the p r e n i s e s  25 Lemox S t r e e t .  RP 

i Iiot only  i s  i t  c l e a r  t b + t  t h e r e  w 2 r e " p l a m i ~  problensV'as e a r l y  as 

I 

i March 1382 but t h z t  thd pu-c:%serls s o l u t i o n  ct t h a t  s t age  r:as t o  

! 
i apply t o  t h e  Corporzt ion f o r  a chance of u s e r  pezn i ss ion .  I n  t h e  
1 

m 
cons iderzb le  correspontexce beti~ee?.  R . A .  Domes a?d Co. 812 Xe ssrs 

m d e  about sqy e l l e g e d  i a i l c r e  of t he  vendo: t o  provide evi2eace of 
1 

the  u s e r  or' t hs  premises f o r  a p a t i c u l a z  purpose at the  releva35 da te  

fo?  plarming purposes .  i t  rzs oc lp  i n  Septenber. 1962 *en 

.- - rl 
1Lessrs Ton B Co. r e p l e c e l  ?.!essrs B.A. Domes ti Co. as s o l i c i t o r s  

I 

3 on b e b a l i  of t h e  purchese rs  that. i t  Fa3 colltended in c o r r e s p o n b e ~ c e  7 

4 

I 
- 

t h a t  c r u c i e l  r e p r e s e ~ t a t i o z s  hed been m d e  i n  r e l z t i o n  t o  t h e  nz tu re  

1 a d  d u r a t i o n  o f  t h e  use m d e  of the  premises.  Furthermore, i t  must 

9 

I be recognised thot t h i s  case  w a s  a 2 e  by t h e  nevi s o l i c i t o r s  oc  behalf 

I 
- 

of t h e  purchase rs  i n  the con tex t  t k e t  t h e  v e n 3 0 r / o A ~ l i s z i t  w a s  

1 
i 
1 

purpor t ing  t o  r e s c h d  3. co- t ract  f o ?  s a l e  a32 had,  indeee,  retnz,?ed 

i 
m 

t h e  depos i t  f o r  E9,000. 



r I an completely s a t i s f i e d  t h a t  the PiircSlcsers xere f u l l y  aware 
I - - 

1 
of the posi t ion with regcrd t o  the  p r io r  u s e r  of the premises ezd 

m 

the p l a n ~ i n g  pl?rnissiocs a t t e c h i n g  ths re to  by t h e  ~ o n t h s  of &rch 1982. 

r '1 
I 

1 
I f  the a l l eged  relsresentations hcd k e n  nede t o  then i n  th r e l a t i v e l y  

r .i 
i s h o r t  perid before t h a t  dz te  z s  they c a t e n d  i t  i s  inconceivable t h z t  

I 

r .I  they would not h tve  conpizincd t igorously  and i n  rrx5ting t o  I.!r. XcCanbridge 

1 ar.d his s o l i c i t o r .  K r .  Domes e s ~ l d n e d  t h i s  oniss ion as baing due t o  hls f 

1 f r i endsh ip  hi t h  >k. KcCar!bridge. This  I s  ~L?olly un,con-&cing. Ineend, 

I h i s  very f r i e n d s h i p  would, pres=zbly, have cocsed c. sense of be t raya l  

4 w>ich would have heightened r a t h e r  th?-z l e  ssooed tho contro-~ersg .  

Again, i t  is . ~ o t i c = b l e  t h a t  the  toner  of Xr. !linter1 s a f f  i d s v i  t iizs t o  sugsost  I 
I t h a t  an, app l l cz t ion  f o r  ? lara in5 pr=lLssion ha6 h e r .  xade in Octnbor 1382 

liwn 
I 

- 
by Fir. Domes t o  break t h s  deadlock vhic:? he a l l e p d  arose due t o  the 

I . . . -.. fei,l.urc of Tfr. McCanbridge t o  tsko action.  The s t a t e n ~ n t  thzt such 

a?pllcation ha? keen m d e  xi thou t  referezce t o  the e a r l i e r  a?p l i cn t io3  
, . 

a d e  by 1.iessrs Shaff rey find P a r t a e r s  i n  k r c h  cf t' le sane year could only 

be i n t e r p r e t e d  es an e f f o r t  t o  t 5 s ! ~ z t  t:?e C o z r t .  

I n  these c i r c m s t z n c e s  an& h ~ t l ? . g  r e e r d  t o  thc inprcosioo xhict.1 



1 
f t h e  wi tnesses  made on ne I pre fez  t h e  evidence of Er .  McCe~bridge 

1 
f 
i t o  t h a t  given by e i t h e r  'rir. Donncs o r  :'s. Winters i n  each r q d  every 

r e s p e c t  i n  vh ich  t h e r e  i s  z c o ~ * l i c t  between t h e  two s e t s  of 

1 t e s t i aony .  I 2n of op in ion ,  t h e r e l o z e ,  t h a t  v h i l s t  t h e  n a t t e r  
3 
I 
i ' of p l aming  p e r a i s s i o n s  ras discussed t h t  t h e  vesdor n c r e l y  

1 i n f o n e d  t h e  in tend ing 'purchase r  tkt  the  permiss ion e x i s t e d  fox 

1 
u s e r  as a s t o r e  and t h a t  t h e  p r e ~ i s e s  hzd been used f o r  a lig!?t 

1 f u r n i t u r e  zssenbly  p l a t  s k c e  1378 a d  no o thez  u n d e r t z k i ~ i  or  

r e p r e s e o t a t i o n  was given o r  a c e .  

Tie p l a i n t i f f / v e n d o r  p ~ r p o z t e d  t 3  rescb .d  t k e  con t rac5  by 

n o t i c e  dated t h e  27th  August 19E2. A t  t h a t  s t a g e  the  p l a h t i f f  

had no t  p e r f o m e d  h i s  pa-t of t h e  c o s t r a c t  becaxse 04 kFs f z i l u r e  

. . 
t o  oake t i t l e  t o  a right-of-way t o  t 3 e  r e a w  of t h e  premises.  In those el 

c i r c m s t a q c e s  i t  m a s  n o t  contended t h a t  t h e  n o t i c e  g iven  i n  t h e  

- 
nonth of Au,qst w z s  e f f e c t i v e  t o  t e r n h a t e  t h e  c o n t r a c t .  The 

problza  w i t h  regard  t o  t h e  right-of-7:ay had beeo r e s o l v e d ,  homevcr, 

r h e a  a secocc! n o t i c e  w 2 s  se rved  or?. t h o  1 7  th !loverobe=. 1982. 

On b e h a l l  of t h e  purchase- i t  was contended t h t  t h i s  n ~ t i c e  n 

i 
4 

i t o o  was i n v a l i d  f i rst  because t h e  p - . c > ~ s ~ z  %id not  & f i n e 2  t h e  
n 

c o n t r s c t  sujsequcnt  t o  t h e  vendor ' s  p u q o r t e d  t e r r? inz t ion  thereof  by 



the not ice  dated the 27th Aumst  1932 nnc',, secondly, bcczuse the  

vendor was no t ,  even on t b ~ t  d e t e ,  zf l l i n ~  z?d e3lc t o  perfo.m h i s  

? a r t  of the b t rga in  inascuch as he hzd f o i l e d  t o  c o ~ p l y  v i t h  

clause 17 (2) thereof which I h i e  a l ready quoted. I c m n o t  see eny 

reason why giv ing  by the z ~ p l i c a n t  cf e d e f e c t i r e  n o t t c e  of 

r ec i s ion  i n  any way a l t ~ r ' c ?  thc  r i g h t  of the vendor t o  f i r e  n n l i d  

not ice  subsequently i f  an2 .;her? t he  gi-:inl; of such z n o t i c e  i . 2 ~  j u s t i f i e c  

by the c i rcuns tv lces  of the case. Ia ;n r t i cc la r ,  1 c a n o t  see  t h a t  the  

r i g h t  of the  vendor t o  s e n e  a vzli? zo t i ce  of r ec i s ion  is i n  e c r  nay 

condi t ionel  upon the ~ r i o r  e f f i ~ a t i o c  of the con t rac t  by tile purc'naser. 

" zo:.:ever, even i f  t h s t  were the case the f z c t  t h a t  tine purcScssr rezained 
I 

i n  p s s e s s i o n  of t h e  prec5ses subsequent t c  the  f i r s t  no t i ce  t o  ccnplste:  
w 
I -. 

tht, n o t  v i t h s t e n . ' i l  suck n i t i c e ,  he reesfere . ' .  t b  con t rac t  f o r  s c l e  i n  

I the  Registry of Deeds and, fur thnr=orc ,  op?lied f o r  p l a m i n g  y ~ i s s i o n  

f"" i n  October 1382 a l l  c c n s t i k t e  c l e e r  a f r ' i ~ = t i o n  53 the p-~-chaser of the  
- 

F' contrzct .  

With r e ~ r i  t o  the  provi l ions  of clause 17 (2)  of the ccnt-act 

f o r  s a l e  i t  must be rccognised t h s t  Yxis w ~ s  not  z c m t r a c t ~ z l  

.I 
t e r a  i n  the  3ca3e of i n ~ o s i ~ c  a p r c - i s s o q  c b l i s t , t i c z  on onn ?a:?< 

i 



or ths other.  T h a t  clause contzins a s t a t e c e n t  of f e c t  
. ("I 1 which, id the o r d i n a r y  nay,  the p l a i n t i f f  would be estopped from 

denying. However, t h e  very essence of t h e  p r i n c i p l e  of e s t o p p e l  

t 
i s  t h a t  the  p a r t y  t h e  s t z t e z e n t  i s  t o  be preclude2 from 

making a case  i n  c o n f l i c t  with t'ke f a c t s  on which t h e  r e p r e s e n t e e  

1 

h a s  r e l i e d  a s  a r e s u l t  of t h e  stzLYezn2ts o r  c o ~ d r r c t  of t h e  p l z i ' l t i f f .  

i n  t h e  p r e s e n t  case  when i t  h e s  been fouad as a fact that tke  

i purchase rs  were i n f o r z e d  3s t o  t h e  t r u e  p o s i t i o n  w i t h  regnrd to 

t h e  u s e r  of the  p z e c i s e s  2 ~ 6  tke l lature of t h e  pl-ing p e r c i s s i o n s  

e t t a c h m  t o  them t h e r e  I s  J?O roo2 f o r  the  o p e r a t i o n  oi t k e  d o c t r i n e  

t of es top2e l .  It seem t o  ze t h 2  %'his r i e w  of  c lauce l j ( 2 )  i s  
a 

f u l l y  supported by t h e  d e c i s i c n  02 t h e  Court  of Appenl i n  Zng1zr.d 
a rrl 

i n  Lone m d  Lombank L b i  t e d  1560 1 7i.L. 2. page 195 =& I would adopt as :I 
a c o r r e c t  s t z t e m e r t  of the l e v  i n  t k i r  count ry  a s t a t e n e c t  mz2e by 

Diplock, J . ,  ( a s  he ther. wes) at page 204 (wher he x a s  conr=er.ting upon 

I z c lause  i n  2 h i r e  purchase zgreenezt  under c o n s i d e r a t i o n  i n  that 
C* 

c s s e  i n  which the  h i r e r  zcho7;led~eC thz t  he had exzzined t h e  6006s 

p r i o r  t o  e x e c u t h g  the agteereat ) ,  as follows:-  

0 

" Insofa r  as i t  was a r e ? r e s e n t a t i o c ,  i t  ccu ld  operz te  only 

.I as zn e s t o p p e l  p r e v c n t i ? ~  t h e  p l a 2 n t i f  f f r o a  a s s e r t i n g  t h e  
I 

d lan 

c o 3 t r z r y ,  but  !:r. itoche express ly  d i s c l a h s  r e l i u c e  u?on it a s  



"an e s t o p p e l ,  no dcubt f o r  t h c  r e r y  good reasox  t h z t  t h e r e  was 

I no evieence ( a d  i t  i s  d i r f i c u l t  t o  see  hov t h c r e  could heve 

I been t r u t h f u l  ev idezce)  t k a t  tfi~ defendznt  be l i eved  I n  the  t n t h  
F' 

I I of t h e  r e p r e s e s t a t i o n .  To c a l l  i t  en a g r e e z e c t  a s  wel l  es a: 

I achovrledgement by t h e  p l z i n t i f f  c a n o t  c o m e r t  a stateao.?t a s  
m -  
I 

\ I t o  p a s t  f a c t s ,  h o ~ a  by both ? = t i e s  t o  be  true, k t o  n 

I c o n t r a c t u a l  o b l i g a t i o n ,  i:hick, i s  e s s e n t i a l l y  e pzoiiiise by t h e  
P- 

that f z c t s  e x i s t  a t  t h e  t i r c  of t h e  p ron isc  02 p i i l l  e x i s t  i n  t h e  

f u t u r e .  To say t h a t  t'ze " i re= "agrees" t k n t  hs h c s  a c t  dons 

<*-. something i n  t h e  p e s t  teas no oore  t k n  t h a t  the  h i r e r ,  z t  t h e  

' r r e q u c s t  of t h e  o::aer, r e p r e s e r t s  t k t  he h a s  no t  done t h a t  t h b g  
* n 

:<*.:-.. , i n  t h e  p a s t .  I f  k t s n d e d  by t k e  h i r e r  t o  be z c t c &  uaon 3y t k e  
: 

\ (  . .  -.' , p e r s o n  t o  w i o m  t h e  r e p r e s e n t e t i o n  i s  m d e ,  bel icveZ t o  be t r a e  by .--. 

such person  an6 e c t e d  u?oz b:? suck person t o  his d e t z i ~ e n ' ; ,  i t  c a r  

g ive  r i s e  t o  ul e s t o p p e l :  i t  cz:lcot g ive  r i s e  t o  any p o s i t i v e  

c o n t r z c t u e l  ob l iga t io r . .  Although c o l t a h e d  i n  t k c  s a e  fiocuzes'; e v  

tho  c o n t r a c t ,  i t  i s  n o t  a c o n t r e c t u a l  ~ r r o n i m . ~  -. 

I n  t h e s e  c i r c u n r s t ~ ~ c c s  it sccxs  t o  EO t h e r e  is  no ans-or t o  t h e  

p l n i n t i f i ' s  c o n t e n t i o n  that tht. seco~ld  s o t i c e  dc ted  tho 11th ::ove~ber -. 

1962 was v a l i d  and t h a t  t h e  c o s t r z c t  ~;;'zs duly t e r m h a t e d .  

A nuziber of o t h e r  q u c s t i o c s  viere r a i s e d  iz t h e  suUxor.a brrt 

postponed b~ a c r c c ~ 9 r . t  between t h e  p c t i e s .  I vioc12 hol- a r g m c ~ t  ns t o  

which of t:?e%e quest io-s  20s fel l  t o  be d e a l t  p i k t  z?C t2e  pzocecixze 

~vbich should be adopted i n  r e l z t i o n  t o  then. 




