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GR=ZGORY McCAMBRIDGES
Applicant
o and
BRIAR WINT=RS
Respondent

Judement of Mr. Justice Francis Murvhy delivered the 28th dav of May 1984

This is an application brought under Section 9 of the Vendor. and
Purchaser Act 1874 for the determination by the Court of the question
whether a contract for sale dated the 26th day of Jenuary, 1982 ;ﬁd
expressed %o be made between Gregory McCambridge (the applicant) on the

one pert and Robert J. Downes {in trust) of %he other rart ha S been duly

rescinded or terminated.

That question (and other subsidiary issues) arise in circumstances of

such complexity of fact and such conflict of testirmony as make it extremely -
unforturate that the matier was not litigated by means of plerary proceedings
end with the benefit of deteiled pleadings; adeguatie particuler-s and

perhaps discovery of documents by both parties, VWhilst it can be

avpreciated that the parties — =d mparticular the applicant - weuld be

enxious to edopt a procedure vhich weuld te more expeditious then a

vlenary hearing the fact remeins that it is difficult i{o ervisage proceedings

less appropriate to be dealt with by way of special summons than: those which
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arose in the present matter.

The facts of the matter are as follows,

By the sgreement dated the 26ih January, 1982 the applicant agreed to

sell to Mr. Downes certain premises a% 25 Lennox Streeet, Dublin,for the

sun of £20,000. A deposit of £9,000 was paid and the closing date was

fixed for the 14th April) 1982.

The special conditions of sale provided for the commencement of the
title with a lease dated the 10th Augus%,1859 and the purcheser was
fixed with notice of & nuzbder cf deocuments referred to in the first part of

the schedule to the contraci. A plan annezed to the conirac

)

right-of-way in favour of part of

<t

prenises end to the rear thereof.
The body of the printed form ef contract, which was in the

fora vprovided

by the Incorporated Law Society of Ireland,conitzined the usval clause
in relation to planning perzission in the following terms:

717 (2) Unless the special condiiions contain a vrovigsion to the

contrary, the vendor warrant

[ %]

thet planning permission

has been obtained for any develorment (oither than exempted
development as defined in the said Act of 1963 or any
azendment thereof or any siatutory insirument nade thereunder

or develorment of ¢rifling :ateriality) that haes taken place
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" on the property since the 1si Octoter, 1064", :
]
Mr. Downes was and is a soliciter carrying on vractice under the stxle
: "R.i. Downes & Co" of 120 Pembroke Roed, Dublin 4. In addition he was by
!w coincidence a long standing friend of <he apolicant, ¥r. McCambridge. :
L
e ! Hegotiations for the sale of the premises in .ouesition began shortly
‘ i
! 3
before the date of the contract. The applicant believed that the
r' )
| ' ;
negotiations may have continued for 2 period in excess of a week whereas the
: defendant end his witnesses gave evidence 4o the effect that the matter was
N‘l . o
i completed in some two or three days from the time when negoiiations
;
[“' . comzenced. In any event it is common case that the applicant was anxious .
m N to sell: that his views were coloured by the fact thz% the Budget was then
LoaeN
4 a ¥
i. e '
;_’/_—/ -shortly to be announced and that he wished to disvose of hisg interest in
i —
i the property before that event occurreéd. . i
! As appears from the contract ¥r. Dowvnes purchased "in trusit. It 2
k
F"" subsequently appeared that the beneficiary was Brian Winiters, ithe resrondent _
: 1
in the proceedings. Nonetheless it was clear from the evidence that
g.%m
Mr. Downes retained a subsiantial beneficial interest in the transaction.
m
' ? Indeed it would appear that his {inencial commitmernt wes more subdstantial
,r\m . rS Sk w ey Wom - L vy Y 3 £3 +ad
' than that of Mr. Winters. Yoreover, ¥r. Downes through his firs acted
= in connection with the tranmsaction wheiher on behalf cf ¥r. Dowznes or
J *
; Mr. Winters (sometimes together referred to as "the Purchaserd') from the
m 4
i
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conmencement of negotiations through the signing of the contract up to ané
including the raising of recquisitions and until the 2rd Septendber, 1082
vhen Messrs Tom Duffy and Co.,%0licitors,informed the Solicitors on behalf
of the applicant that they had been instructed on behalf of ihe respondent,
Mr. Winters.

. .

The crucial issue of fact in this matter is what representations were
made, and what undertakings (if any) were given by the applicant in
relation to planning permissicrsgranted in respect of the proverty for sale
and/or the nature and duration of the user made by the applicant of the
premises. Mr. McCambridge was adamant fhat he represented in the course
of negotiations that the only planning perzission aifaching ‘o the premises
was one dated the 16th Sepienmber, 1964 permitting the same to be used as a
store. He denied that he repr;sénted that any other permission had been o
gought or granted. What he did say was that since the month of Sepiember
1978 that the premises had teen used as & furniture sssembly vplant bui thai
he never represented that any such user had existed before 1964.

Mr. McCambridge was clear in his eviderce given in Cour:t and in the affidavii
sWworn by him that he hzd made no representztions and given no warranties

in respect of planning permission. In nis affidavit and in evidence

3
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iven under cross-examination ¥r, NcCambridge emphatically denied
8 3

that he had represented thet the property for sale had been used

i prior to 1964 as a factory. He maintained, as did Mr. Liam Xurphy, ‘
H
n ; that lMessrs Winters and Downes had discussed a number of possible
K
L
uses of the premises including use as 2 billiard hall and as a car
™
3
showrooms. Mr. lcCambridge says that it was his belief zngd -
™
understanding that the purchasers intended +to arply for planning
™ ! permission to use the premises for whatever purpcses they ultimately
™ 3 decided upon. The evidence on bebalf of thez purchasers can be
|
; summarised by quoting the final paragraph from the effidavit of
(™
i ir. Downes which is in {the fcoliowing terms:-
.
: "A5 far as I am concerncd and I am in no doubt that I was
' informed that a2 statutory declaration would be provicéed by T
r

the vendor that the property had besen used as = furniture

factory, store, offices, showrooss and maintenance depot

3

k prior to the tst October 1364." -
E
. :
! t was argued by the purchasers and by Couznsel on +their bshalf
m E that it was improbable in the exireme that any person would enter
3
™ 1 into this tramsaction, that is to say, to pu-chase and develer properiy
I o
if his entire investment was dependent upcn securing appropriate
m
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both the purchase and the developﬁent. hilst I would readily accept
that most developers would take steps to safeguard their investment

from the serious coasequences which might flow from an adverse dedision on ¢
planning application I have, in fact, no hesita?ion in preferring the
evidence given by lr. lcCambridge to that of eiiher ¥r. Downes or

)

Er. Winters.

In fact the purchasers weregiven possession of the premises
immediately after signing the contract for sale. A contiractor was
employed almost at once %o renovate and restore the prenmises. Th

cost .02 these werks was estimated ai £34,000 by the respondeni's

Y

witnesses. Within weeks of the execuiion of the contract for sale ’

vas'o

Mr. Vinters was negotiating with intending sub-purchasers for the

re-sale of the developed premises. There cannot be any doubt at

21l but that a2t that stage any cuestions relating to planning permission

or any assurances given with regard thereto would have been watters

of immediate corcern to the purchasers. The fact o0f the matter is

that requisitions on title were apparently raised by iessrs R.A. Downes

Z Co. on the 11th February 1282 and replizd to by the solici*ors on

behalf of the veadors on the 5th Apxil 1982. I£ the applicani had
given an undertaking that he would provide a statutory declaration with

A N CNRAI S YR O RS U K YO VO e
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Fm 1 regard to the user of the premises for a particular purpose over a

20 year period less than ithree months earlier, it is amazing that

13

that declaration was not specifically referred to in the requisition.

3

el

In fact, the purchzser did not pursue further the matfers raised in

. b ook it

the requisitions on title except to the extent that in a letier of

3
¥y

Y
the 21st April) 1982 they sought copies of ithe planmning perzissions

in existence relating to the properiy. The plariing permissions were,

3

in fact, forwarded to the solicitors on behalf of the purchasers or

3

the 25th April 1982. " - This was the permission. dated the 1st
- .
i
! '3 - 3 3 s
: September 1964 =2pproving the construction of the premises in
b,
»(. ) -
m ,‘:.‘. - N 4
: 457/ . - _. accordance wiih the plans ledged on the 10%th August 1964 for use as
il . ] .
f’ PAiRe . .
i | e
[ ‘ }“_.~' -8 store.,
I
' 1\¢r.=~"'""

In his affidavit Mr. VYinters (2% parzgraph 13) swore that the

letter of the 27th April 1982 azd the pernission’. enclosed therewitn

vas, as he said, "the first I knew of any planning prodlems". Tha

" |

staterent is wholly inconsistent with the evidence which lr. Vinters

<t

el ) . . . . PN
! 4 himself gave in relation to the proxpt developzent o the propertiy
2 .
mm . and the proble=s which he was exgperiencing in negotiaiing the onward
’ )
}
sale of the property, having regerd to planning permission difficuliies.
h
However, it is even more dramatically in conflict with the 2act that
’ v
m E
] ;

e i
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¥essrs P.N. Shaffrey and Partners, Architects, had, on the instruetions
of Mr. Winters himself, applied on tne 31st Karch 1982 to Dublin
Corporation for a change of use 2rom storage to reteil and for the
retention of first floor offices on the premises 25 Lennox Street.

Not oﬂly is it clear that there were"planning problems"as early es
Margh 1382 but that thé purchaser's solution at that stage was to

apply to the Corporation for a change of user permission. In the
cornsiderable correspondence beiween R.&L. Downes and Co. and Yessrs
Pitzpatricks, on behalf of the wvendor, no complaint vhatever was

made about any a2lleged failure of the vendor to provide evidence of

the user of the premises for a pariicular purpose at the relevant date
for planrning purposes. It was orly in September 1982 when

llessrs Tom Duffy & Co. repléce Messrs R.A. Dowvnes & Co. as solicitors -
on behal? of the purchasers that 1l was contended in correspondence

that crucial representations had been made in relation to the nature

and duration of the use made of the premises. Furthermore, it must

be recognised that this case was made by the new solicitors on benal?

of the purchasers in the context that the vendor/epplicani was
purporting to rescind the coniract for sale and had, indeed, reiurned

the deposit for £9,000.
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f“ 1 I an completely satisfied that the Purchesers were fully aware
I S .- S .

of the position with regard to the prior user of the premises and

— 1

the planning permissions attaching thereto by the months of March 1982.

e

3

If the alleged representations had been mede to them in the relatively

™

{ ! short period before that date as they contend it is inconceivatle that

(

Tﬂ : they would not have complained vigorously and in writing to Mr. McCanbridge
m . and his solicitor. ¥r. Downes extlained this onmission as being due %o his
!

‘ friendship with MNr. ¥cCambridge. This is wholly unconvircing. Indeed,

i his very friendship would, presurmably, have caused a sense of beirayal

rm : vhich would have heightened rather than lessened the controversy.

= Agzain, it is noticesble that the tenor of V¥r. Winter's affidavit was to sugzmest
|

- ; that an application for planning permission had been made in Ocicber 1982

- by Mr. Downes to break the deadlock which he alleged arose due to the
failure of Mr. McCambridge to take action. The statement that such an

t
o3
“avplication had been made without reference to the - earlier application

b
| A
Fﬂ L made by Messrs Shaffrey and Pariners in Farch ¢f the same year could only
T
1 be interpreted as an effort to mislead the Court.
™ ]
{
In these circumsiances and having regard to the impression which
i
i
™ ;!
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the witnesses made on me I prefexr the evidence of Nr. McCamdbridge
i
; to that given by either tir. Downes or Mr. Winters in each and every ”7
X respect in which there is a cornflict between the two setis of -
]
1 testimony. I a2m of opinion, therefore, that whilst the matter
:‘ L]
of planning peramissions was discussed that the vendor merely
-
informed the intending'purchaser that the permission existed for
9
f user as a store and that the premises had been used for a light ™
3
furniture assembly plant since 1978 and no other undertaking or -
g representation was given or made.
The plaintiff/veandor purported to5 rescind the coniract by
Len)
notice dated the 27¢th August 19€2. At that stage the plaintiff
. . . ™
had not performed his part of the ccniract because of his failure
- to make title fto a right-of-way to the rear of the premises. In those =
.‘.\1 . 3 3 3
* circumstances it was not contended that the notice given in the
3 =
R -
nonth of August was effective to termirate the contract. The
™
problem with regard to the righi-of-way had been resolved, however,
; o -
when 2 second noiice was served on the 11th November 1982.
3 '
1 " : . : .
On behalf of the purchaser it was contended that this notice —

too was invalid first because the purchaser had not effirmed the

contract subsequent to the vendor's purported termination thereof by

B it atton vt § s 0
]
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the notice dated the 27th August 1982 and, secondly, beecause the

vendor was not, even on thet dete, willing and a2bdle %o perform his

rert of the bargain inasmuch as he had failed %o comply with

|

clause 17 (2) thereof which I have already quoted. I cannot see any

D rmdan

reason why the giving by the avplicant of a2 defective noiice of

1

recigion in any way eltered the right of ithe vendor to give a valid

B |

notice subsecuently if and when the giving of suchanotice was justified

R

by the circumstances of the case. In zarticular, I cannot see that the
! E right of the vendor to serve & valid notice of recision is in any way

conditionel upon the prior effirmatior of the conitract by the purchaser.

e sl

Y

Fm ; However, even if that were the case the facti that the purchsser remained
; in possesasion of the premises subseguent t¢ the first noitice to complete:

+that, not withstanding such notice, he registered the contract for sale in

the Registry of Deeds and, furtherzore, applied for planning permission

in October 1982 211 ceonstifute clear affiro=tion by the purchaser of the

i 4 contract.

With regard to the provisicns of clause 17 (2) of the contrect

> for sale it must be recognised that this was not a2 contractual
3
A
term in the sense of imposing a rromissory cobligation on one party
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or the other.

That clause coniains a staieront T fact

which, in the ordinary way, the plaiptiff would be

estopped from

denying. However, the very essence 0f the principle of estoppel
is that the party meking the statement is to be.precluded from

making a case in conflict with the facts on which the representee

h ]
has relied as a result of the statemenis or conduct of the plaintiff.,

in the present case whea it has been found as a fact that the
purchasers were informed as to the irue position with regard +to

the user of the premises and the rature of the planning permissions
a2ttaching to them there is no rooz foxr

thae operation of the doctrine

of estoppel. It seems o me the this view of clauce 17(2) is

fully supported by the decisicn of the Court of

in Lowe and Lombank Limited 1601 W.L.R. page 135 end I would adopt as

a correct statemernt of the law in this couniry a statenment mede by
Diplock, J., (as he then wes) at page 204 {wher he was comrenting upon
2 clause in 2 hire purchase agreement under consideration in that

czse ip which the hirer acknowledged that he had exarnined the goods

prior to executing the agreeseat), as follows:

i vy

"Insofar as it was a representation, iV cculd operate only

as an estoppel preventing the plaintiff frowm asseriing ths
confrary, but Mr. Roche expressly disclaims reliance upon it
2 S R R AW
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"an estoppel, no doubt for the very good reason that there was
no evidence (and it is difficult to see how there could heve
been truthful evidence) that the defendant believed in +he truth
of the representation. To call it an agreexzent as well es an
acknowledgement by the plaintiff carnot convert a staterment as
to past facts, known by both parties to be unirve, inte 2
qontractual obligation, whick is essentially a promise by tze
promisor to the promisce thatl acts will be done in the fuifure or
that facts exist at the time of the promise or will exist in the

future. To say that the hirer "agrees" that he has nei done

B

/f“' something in the past ccans no more then that the hirer, ai the
- fuiv
! 1/ reguest of the ovwner, repregeris that he has not done that thing
l ~n

Gl ;

n the past. If initended by the hirer to be acted upon by ike

7
[N
[4
N
AN
)
']

AT jperson to whom the representation is made, believed to be itrue by
suck person and acted upon by such person to hic detrimeri, it can

3 give rise to an estoppel: it cannotl give rise %to any positive

3

contractual obligation. Although corntained in tke same dccument ev

rm i the contract, 1t is not & contraciunal premise.®
4
In these circumctances it scems Lo me there is no answer $o the

plaintiff's contention that the second notice dated the 11th November

; 1982 was valid and that ithe contract was duly terminated.
F“ A nunmber of other cuestions were raised in the summons but

1 postponed by agreement beitween the pariies. I would hear avsumert as %o
™ !

i

! vhich of these gquestions now fall +to be dealt wiih and ithze procedure

1

which should be adopted in relaticn to then.
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