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In t h i s  case the U P ~ R ~  Dis tr5c t Counci 1 of Tralee seek an order pursuant 

f a  Section 27 of the L o d  Government ( ~ l n n n i n ~  nnd  evel lo pent) Act 1976 

prohibf t ing the contiauanca of the devolopsnt  ~ommenced by the respondsnt at '  

the pool or pond situate in the tonnlnnds of Ballyvelly nnd Lohercaman within 

th8 area of tho Urban District  Council of Tralce, and cerwn g n c i l l n r y  rel ief .  
I 

The case concerns the pool or pond knawn as the "Swan Pond1' s i tuated dtbirt 

the area of the Tmlee Urban District Council which, in recant times, h&7 been 

regarded by the membors of the U r b n  Dia t r ic  t Council, gf Ts~lss as worthy of 

preservation and psotectian because nf i t s  amenity value t o  the boWiulity. 

The respondent 'o 1mds enclose the pond on three s i d e s  and the respondent 

i n  fact, claims t o  o m  the pond itself . Thi 3 claim is n a t  admitted by the 

Urban D i s t r i c t  Council md it is not neceoanry f o r  mo t o  resolve this issue in 
u 

'these proceedin~s . 

The pond is approximately 7-53 acres in e x t e n t  and Is quite shallow being 



approximately three foe t dee p. The pond i n s i t u a t e d  a t  the end of the 

respondent 's  f i e l d  and i s  used by his cntd1.c f o r  d r i n k i n e  water .  The cattle 

apparently wade through the pond and d r i n k  from i t .  

The respondent wishes t o  reclaim t h e  land u n d e r  t h e  pond f o r  a g r i c u l t u r a l  

purposes and i n  f a c t  commenced raclamntion works, I t  was these works which 

l e d  the Urban D i s t r i c t  Council  t o  bring the nrosen t motf on. The r e s ~ o n d e n t  

has given an under tak ing  n o t  t o  cont inue  wi tll his reclamation tiorks pending 

the outcome of t h e s e  proceedings. 

On the 6 th July, 1981 the  T r a l e e  Urban D i s t r i c t ;  Counci l  made a special 

amenity o r d e r  i n  ~ s p e c t  of the pond. T k e  K i n i s t c r  f o r  th+ Znvironnent by 

s t a t u t o r y  ins t rument  no. 319 of 1982 re fused  t o  confirm t h e  spec in l  amenity 

orde r .  On t h e  2 1 s t  June ,  1983 the  Tralse Urban D i s t r i c t  Council If;ave n o t i c e  

o f  t he  making of  o new special amenity o r d e r  i n  r e s p e c t  of t he  pond. Ths 

respondent hes objec ted  t o  the  mnkinc of this orde r ,  

Thore i s  cont roversy  between the p a r t i a n  ns t;o t ho  amenity va lue  of the 

pond and os t o  t h e  p r o p r i e t y  of the  Urbun D i a f r i c t  Council  i n  making a second 

special emeni t p  o r d e r  i n  r e s p e c t  of the pond \then the 1.linister for  the Environment 

had refusod t o  confina the first.  Rut ogni 11 i. t is not nece::snry for me to 

reso lve  these mat tero f o r  tho purposes of t h i  s cnse. 

I t  appears to  me that the  present: cnse t u r n s  upon n n e t  p o i n t  a s  t o  whether 



the works c a r r i e d  o u t ,  o r  proposed t;o be c n r ~ i e d  o u t ,  by the  respondent  

c o n s t i t u t e  "deve1op;nent" wi th in  the ~ n c n n i n g  of t nc  Planning Acts. It is 

common case  that the respondent proposes t o  reclaim the lands f o r  a g r i c u l t u r a l  

purposes 2nd t h a t  he has no  pl.?fininp pcrmisnion to do t h i s .  The i s s u e  is  

whether he r e q u i r e s  planning p c n i s s i c n  o r  nhn ther he does ~ o t .  

It a l s o  seems clear t h a t  t h e  ~rorlc curried ou t ,  o r  proposed t o  be c a r r i e d  

o u t ,  by the respondent constitutes what thn Lag-man would ca l l  land reclamation 

f o r  n g r i c ~ ~ l t u m l  p~irposes.  Tho innue i.n whr?dhar i t  i n ,  ns the respondent 

main ta ins  , lond roclmu ti on wi th in  the mcnnl ne of the Land Reclamation Act 1949. 

Sec t ion  3 of  the Locp.1 Government ( ~ l a ! ~ r : i n ~  and ~ e v e l o ~ e n t )  Act 1963 

provides genern l  l y  thn f; dovelopmen t , nrrve where tho con tex t  o t h e r w i s e  requires, 

mems the c a r r y i n g  ou t  of any works on, i n  o r  under land o r  the making of eny 

m a t e r i a l  change in the use of any o t r u c t u r a s  o r  o t h e r  land. Section 4 drovide: 

t h n t  c e r t a i n  developments are  to be "cxenlptod developments". One of t hese  

i s  development cons is t ine ;  of t;he use of any lond f o r  t h c  purposes of  

ae;riculture. I do not think that l a n d  reclamation of kho kinti contempleted 

in the  p re sen t  case would be regarded as the "use" of land f o r  the purposes of 

a g r i c u l t u r e  even though the o b j e c t i v e  may bc to  u:m tho roc ln imd 1md f o r  

a g r i c u l t u r a l  purposes.  

But S e c t i o n  4 a l s o  exempts ( a t  nub-section 1 paragraph (i)) - 



"Developmc?~~t c o n o i s t i n ~ :  of t he  carryinrz o u t  of any of t h e  r.rorlcn referred 

t o  i n  the Lnnd Reclamation Act .194gt1. 

But the Lnnd Reclamation Act 19?9 refers to itself i n  its long t i t l e  

ns an Act I t t o  a u t h o r j s e  t he  I ~ i i n i s t c r  f o r  kp;riculture t o  c a r r y  out  land 

reclamation.  . . . . . .It I t  is  clear f rom the Imdy of the Act t h o t  the land 

reclamation conte~npla ted  by t h e  Act i s  land reclnmntion cnrried o u t  by t h e  

Min i s t e r  e i t h e r  a t  t h e  request of the occu?i,ier o f  the  lnnd o r  on the E1inis te r9s  

own i n i t i a t i v e .  I do n o t  think t h a t  t he  respondent i n  the p re sen t  case can 

rely on t h e  r e f e r e n c e  t o  t he  Land Reclamation Act 1949 contained i n  Sec t ion  4 

of the Local Cove xnmen t (p lanning  and Development) Act 1963. 

I t  the re fo re  rlppears t o  me L'nn t tihe dcvelopmcnt carried out; o r  proposed 

t o  be c n r r i e d  o u t  by the respondent  i?. tho presenf: case  i s  n o t  exempted 

develop~nent and t h n t  he i s  n o t  free t o  cnrry i t  ou t  wi thout  p l a n ~ i n g  permission. 

Under these circumstnncos if; a p p r i r n  to  Ino t h a t  t h e  q p p l i c n n t s  a r e  e n t i t l e d  

t o  r e l i e f .  


